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July 2020 Special Release - Title IX Regulations
Board Policies Update

OVERVIEW AND COMMENTS

Policy 2266 — Nondiscrimination on the Basis of Sex in Education Programs and Activities is a
replacement policy for Policy 5517.02, which is being eliminated. Policy 2266 is a mandatory policy
that memorializes the key requirements of the new Title IX regulations that the U.S. Department of
Education, Office for Civil Rights (‘OCR") released on May 6, 2020. The new regulations go into effect
on August 14, 2020, which means that public school academies must follow its mandates when
addressing, investigating and adjudicating allegations of sexual harassment occurring in the
Academy's education program and activities that the Academy received notice of on or after August
14. It is expected that Academies will need to certify/affirm their compliance with Title IX and these
new implementing regulations when applying for and receiving federal funds related to the 2020-2021
school year.

The new regulations are extremely prescriptive and, as a result, the Institute is required to use specific
terms (e.g., Complainant, Respondent, Title IX Coordinator, Formal Complaint, Sexual Harassment),
definitions, and procedures (i.e., grievance process and procedures) that are different from those
found in other Institute nondiscrimination and anti-harassment policies and administrative guidelines.
For example, the regulations mandate a specific definition of “Sexual Harassment” that includes not
only the standard quid pro quo sexual harassment that is found in existing policies, but also a more
stringent definition of hostile environment sexual harassment (i.e., “unwelcome conduct determined by
a reasonable person to be so severe, pervasive, and objectively offensive that it effectively denies a
person equal access to the Academy’s education program or activity”)’ and sexual misconduct that is
based upon definitions of “sexual assault,” “dating violence,” “domestic violence,” and “stalking” that
are derived from two Federal statutes that historically have only applied to post-secondary and higher-
education institutions (i.e., the Clery Act and the Violence Against Women Reauthorization Act).

Additionally, the scope of conduct that is covered by the regulations is narrower than that which is
covered by other nondiscrimination and anti-harassment policies — e.g., the regulations do not cover
conduct that occurs outside the United States (i.e., any field/class trips that take place outside the
United States) or conduct involving a Respondent (i.e., the individual who has been reported to be the
perpetrator of conduct that could constitute Sexual Harassment) that the Academy does not have
“substantial control” over.

Further, the regulations necessitate the need for the Board to require any employee who receives a
report of, or has knowledge of, Sexual Harassment to notify the Title IX Coordinator so it can be
promptly and equitably addressed; the Academy is considered to have “actual knowledge” and,
therefore, responsibility for addressing such misconduct, even if the employee fails to bring it the
appropriate person’s attention. In such a situation, the Academy could be found in violation of Title IX if
it does not promptly and equitably address Sexual Harassment that occurs in its education program or
activity.

The regulations also eliminate the practice of having a single investigator and decision-maker. Under
the new regulations the person who conducts an investigation cannot be the same person who makes
the ultimate determination of responsibility concerning whether the Respondent engaged in Sexual
Harassment. The investigation process is further different from Academy’s prior practices because the

' Compare to the definition in Policies 1662, 3362, and 4362: “Unwelcome sexual advances, requests for sexual favors, and
other verbal or physical conduct of a sexual nature, when: * * * C. Such conduct has the purpose or effect of interfering with
the individual's work or educational performance; of creating an intimidating, hostile, or offensive working, and/or learning

environment; or of interfering with one's ability to participate in or benefit from a class or an educational program or activity.”
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Complainant (i.e., the individual who is alleged to be the victim of conduct that could constitute Sexual
Harassment) and the Respondent must be provided advanced written notice before being interviewed,
and must be afforded at least 10 days advanced notice of, and an opportunity to review, all of the
evidence and information collected by the investigator before the investigator prepares the
investigatory report? In addition, the parties must have a minimum of 10 days to review the
investigatory report before a decision-maker issues a determination of responsibility or conducts a
hearing (if the Board elects to allow live hearings).?

Last, the regulations detail specific training that certain members of the Academy’s Title IX team need
to receive and mandate the retention of specific records for a period of seven calendar years and the
posting of certain information on the Academy’s website (i.e., the Board’'s notice of nondiscrimination,
the nameftitle and contact information for the Academy’s Title IX Coordinator, the Board-adopted
grievance process and procedures, and specific training materials).

Administrative Guideline 2266 — Nondiscrimination on the Basis of Sex in Education Programs and
Activities is a new guideline that should be taken as promulgated because it expands upon and
clarifies some of the key aspects of replacement Policy 2266 and the new Title IX regulations.

|.  particular, the AG expands on the definition of Sexual Harassment by providing examples of
conduct that may constitute Sexual Harassment and provides information concerning the
concepts of “consent” and a person being “incapacitated,” which are both important to the
offensive of sexual assault. The AG also discusses the process the Academy needs to follow
when determining whether to emergency remove a student Respondent.

Next, the AG provides direction concerning the need to verify the members of the Academy’s Title IX
team do not have a conflict of interest or impermissible bias associated complainants and respondents
generally or the specific Complaint and Respondent in a particular case. Additionally, the AG outlines
some circumstances that might serve as reasonable/good cause for temporarily delaying an
investigation.

The AG further details the preliminary assessment that the Title X Coordinator should complete upon
receipt of a Formal Complaint of Sexual Harassment to verify it falls under the jurisdiction of Policy
2266. The AG additionally defines the supportive measures that the Title IX Coordinator needs to offer
to the Complainant and Respondent, along with the content of the notice that needs to be provided to
a party in advance of a meeting, interview and/or hearing.

While the policy explains the roles of Title IX Coordinator, investigator, and decision-maker, the AG
addresses in detail the scope and nature of the role of advisor.

The AG also provides more detailed information about the remedies that can be offered if a
Respondent is determined responsible for violating the policy.

Finally, the AG sets forth details concerning the training the Board should provide to all employees,
members of the Academy’s Title IX team, and students in order to meet its Title IX obligation to
operate an education program and activities that are free from discrimination the basis of sex. The AG

2 In writing the investigation report, the investigator must take into consideration any written statements that the parties (i.e.,
the Complainant and Respondent) submit concerning their review of the investigatory file.

% |f the Board does not allow hearings, the decision-maker must provide the parties an opportunity to submit questions that
they want posed to the other party and/or any witness and to get those answers (along with limited follow-up questions)
before the decision-maker issues a determination of responsibility.
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concludes with a list of the records that need to be retained associated with implementation of Policy
2266.

The following documents are included in this Special Release:
Legal Alert: May 2020 - Special Update - Title IX Regulations

Policy 2266 — Nondiscrimination on the Basis of Sex in Education Programs and Activities
(NEW)
Policy 5517.02 — Sexual Violence (DELETE)

AG 2266 — Nondiscrimination on the Basis of Sex in Education Programs and Activities (NEW)

Academy-Specific Material

Though the Institute is happy to modify any policy to meet the unique needs of any Academy, if the
Academy chooses to incorporate Academy-specific material into a new policy or guideline that has
been proposed or to insert Academy-specific material into a current policy or guideline for which
revisions have been proposed in an update issued by the Institute, then the Academy agrees to hold
the Institute harmless for those Academy-specific edits. In addition, the Institute retains ownership of
the text from the original policy template that remains in a policy to which Academy-specific material
has been added. Academy-specific materials include the following:

A. Materials from the Academy’'s existing materials that the Academy requests be
incorporated during the drafting process;

B. New materials that the Academy develops in their entirety and exclusive of the Institute;
and

C. Revisions or deletions that substantively depart from the Institute’s templates.

All production related materials and questions should be directed to the National Charter Schools
Institute (NCSI) at 711 W. Pickard Street, Mount Pleasant, Michigan 48858 (phone 989-317-3510) or
via email at boardpolicies@nationalcharterschools.org.

COMMENTS
Electronic Access to Your Board Policy Manual

Since 2018, The National Charter Schools Institute has been providing boards and school leaders
access to their Board Policy Manual via the platform known as EPICENTER. If your authorizer also
uses EPICENTER for the collection of compliance documents, this is the same platform, but may use
a different login. The Institute’s partnership with EPICENTER provides our boards with a platform to
easily track board activities, know responsibilities, and keep all documentation in one place! View your
updated policies on Epicenter anytime, anywhere. Whether out traveling or in a board meeting,
EPICENTER bridges the gap and connects everyone on your team to the same information and
resources. Within 3 clicks on your EPICENTER site, you'll be able to download your whole policy
manual or individual parts. For more information on accessing your policies through EPICENTER,
please do not hesitate to contact our team via email at boardpolicies@nationalcharterschools.org or
via phone at (989) 317-3510.
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PETERS KALAIL & MARKAKIS CO, L.P.A.
ATTORNEYS AT LAW

Legal Alert

To: Neola Clients / National Charter Schools Institute Clients
From: Peters Kalail & Markakis Co., L.P.A.
Re: Title IX Regulations

Date: May 2020

Title IX of the Education Amendments of 1972 (“Title IX") protects individuals from
discrimination based on sex and applies to educational institutions that receive federal
funding (including public elementary and secondary (“K-12") schools and institutions of
higher learning). On May 6, 2020, the U.S. Department of Education, Office for Civil Rights
("OCR") released its Final Rule,! which amends existing Title IX regulations - the
Department’s first action of its kind in decades. The Final Rule, which encompasses both the
amended regulations and accompanying commentary, exceed 2,000 pages and are
scheduled to take effect on August 14, 2020. The regulations bring sweeping changes to
how educational institutions address, investigate, and adjudicate allegations of sexual
harassment occurring within their programs and activities.? As such, the amended
regulations will require significant revisions to existing policies and administrative
guidelines, and necessitate staff training prior to the start of the 2020-2021 school year.

Below is an overview of the major changes and new requirements and responsibilities
contained in the Final Rule:

1. New Definition of "Sexual Harassment”: Previously, the Title IX regulations did not
define sexual harassment. The Final Rule defines “sexual harassment” as conduct on
the basis of sex that satisfies one or more of the following:

1. An employee conditioning the provision of an aid, benefit, or service of the
public school academy on an individual’s participation in unwelcome sexual
conduct (i.e., quid pro quo sexual harassment).

2. Unwelcome conduct that a reasonable person would find to be so severe,
pervasive, and objectively offensive that it effectively denies a person equal
access to the Academy’s education program or activity (i.e., “hostile
environment” sexual harassment);

3. "“Sexual assault’ as defined in the Clery Act (20 U.S.C. 1092), and “dating
violence,” “domestic violence,” and “stalking” as defined in the Violence
Against Women Reauthorization Act of 2012 (“"VAWA") (34 U.S.C. 12291).

If an individual’s allegations do not rise to the level of “sexual harassment” as defined in the
Final Rule, the formal complaint must be dismissed. The infraction, however, may still be a
violation of the Student Code of Conduct or Title VII.




Sexual Harassment Occurring in a School’s “Education Program or Activity”:
Schools must address allegations of sexual harassment that occur in “the school’s
education program or activity, against a person in the United States.”

1. “Education program or activity” is broadly defined to include locations, events,
or circumstances over which the school exercises substantial control.

2. The school must have substantial control over both the respondent (i.e., the
alleged harasser) and the context in which the sexual harassment occurs.

Definition of “"Actual Knowledge”: Schools are required to respond when the
school has actual knowledge of sexual harassment or allegations of sexual
harassment.

1. “Actual knowledge” occurs when notice is given to a Title IX Coordinator, any
official of a school who has authority to institute corrective measures on
behalf of a school, or to any school employee of an elementary and
secondary school.

2. Once a school receives notice, it must respond and take action (whether a
formal complaint is filed or not).

Designation of Title IX Coordinator, Investigator, Initial Decision Maker, and
Appeal Decision Maker: Schools must designate and authorize at least one
employee to be a “Title IX Coordinator” to oversee and coordinate the school’s
compliance with Title IX. The school must also appoint an Investigator to investigate
a formal complaint (the Title IX Coordinator may serve as an Investigator), a
Decision Maker (the Title IX Coordinator and the Investigator (if different from the
Title IX Coordinator) cannot serve as the Decision Maker), and one or more persons
to serve as the Appeal Decision Maker (who cannot be the Title IX Coordinator, the
Investigator (if different from the Title IX Coordinator), or the Initial Decision Maker).

Notice Requirements: Schools must notify applicants for admission and
employment, students, parents or legal guardians, and unions of its
nondiscrimination policy and grievance procedures, including how to file or report
sexual harassment and how the school will respond. The notice must also specify the
name, title, office address, electronic mail address, and telephone number of the
Title IX Coordinator.

1. Notice must include language that the school does not discriminate on the
basis of sex in the education program or activity that it operates. Notice must
also state that this duty not to discriminate applies to employment.

2. Notice must state that inquiries about the application of Title IX and its
regulations may be referred to the Title IX Coordinator or the Assistant
Secretary of Education, or both.

Publication Requirements: In addition to notice requirements, schools must
prominently display the contact information for the Title IX Coordinator and its Title
IX policy on its website and in each handbook that it makes available to persons
entitled to notification above.

1. Posting on an Academy’s website alone does NOT satisfy notice requirements.




2. Academies must publish and maintain all grievance procedures adopted under
the regulations.

3. Schools must disseminate its updated policies.

4. Any person may report sexual discrimination, including sexual harassment, to
the Academy’s Title IX Coordinator, regardless of whether the person is the
alleged victim of the reported conduct. The report may be made in person, by
mail, by telephone, or by email. The report may be made at any time,
including during nonbusiness hours.

7. School’s Response to Complaint: Schools must respond promptly to sexual
harassment in a manner that is not “deliberately indifferent.” “Deliberate
indifference” is defined as actions that are clearly unreasonable in light of the known
circumstances.

1. Title IX Coordinator must contact the “complainant” (i.e., the person who is
alleged to be the victim of the conduct that could constitute sexual
harassment) and discuss supportive measures (which are similar to “interim
measures”), including individualized services to restore or preserve the
person’s equal access to education (e.g., counseling, course modifications,
schedule changes, increased monitoring or supervision, etc.).

1. Supportive measures may not be disciplinary or punitive and must be
offered without charge.

2. Supportive measures must be offered even if the complainant does not
initiate or desire to file a formal complaint.

2. Title IX Coordinator must explain to the complainant the process for filing a
formal complaint and the option to file a formal complaint.

3. Only the complainant (or parent/guardian) or the Title IX Coordinator may
sign a formal complaint.

4. Before imposing any discipline or other sanctions that are not supportive
measures against a “respondent,” (i.e., the individual who has been reported
to be the perpetrator of conduct that could constitute sexual harassment) a
grievance process must be followed.

5. The Academy’s response must treat complainants and respondents equitably.
8. Adopt and Publish Grievance Procedures: Schools must adopt and publish

“grievance procedures” that provide for the “prompt and equitable” resolution of
student and employee complaints alleging policy violations. The grievance
procedures must also comport with general due process requirements and include
the following components:

1. Equal treatment of complainant/respondent.

2. No sanctions imposed until the grievance process is complete.

3. No conflict of interest or bias.
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8.

Staff training.

Presumption that respondent is not responsible.
Reasonably prompt timelines.

Description of supportive measures and possible sanctions.

Exclusion of privileged information.

9. Notice to Parties of Formal Complaint: When a formal complaint is filed notice is
to be given to both parties. Notice must include:

1.

Sufficient details known at the time, including identification of the parties,
date and location of alleged incident, and a description of the alleged conduct.

Statement that respondent is presumed not responsible and that
determination will be made at the conclusion of the grievance process.

Opportunity for representation of choice (i.e., an “advisor”) at all stages of
the investigation.

Opportunity to inspect and review evidence. Code of conduct prohibiting false
statements.

Obligation to provide notice of additional allegations.

Notice must be given before an initial interview is conducted and with
sufficient time for respondent to prepare a response.

10. Investigation Process: The investigation process must include/require:

X

2

The school has the burden of proof and of gathering evidence.

Both parties are entitled to the same opportunity to present witnesses,
receive written notices, and review evidence.

1. Both parties must be given 10 days to review evidence and submit a
written response before the Investigator finalizes his/her report.

2. Both parties must be given copies of all evidence (i.e., interview notes,
witness statements, photographs, text messages).

After the ten (10) day evidence review period, the Investigator finalizes the
Investigative Report and provides it to both parties.

The Investigative Report must summarize relevant evidence but not contain a
determination of responsibility or conclusion.

Parties are given ten (10) days to review the Investigative Report and submit
a written response prior to a hearing or the Decision Maker making a
determination of responsibility.
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12.

13

14

15.

Live Hearings Requirement: Live hearings with cross-examination are required for
postsecondary institutions following release of the Investigation Report. Live
hearings are optional for K-12 schools.

With or without a hearing, after the Investigative Report is issued and before
reaching a determination regarding responsibility, each party is afforded the
opportunity to submit written, relevant questions that a party wants asked of any
party or witness, and each party must receive the answers to those questions and an
opportunity to ask additional, limited follow-up questions.

Determination of Responsibility: The Decision Maker, who cannot be the Title IX
Coordinator or Investigator, must issue a written determination of responsibility that
is provided to both parties simultaneously. The determination of responsibility must
include identification of any sanctions that will be imposed on the respondent and
any remedies that will be provided to the complainant.

Standard of Evidence: A school’s grievance process must state whether the
standard of evidence to be used to determine responsibility is the preponderance
of the evidence standard or the clear and convincing evidence standard. The
adopted standard must be applied for all Title IX complaints against students and
employees.

. Appeals: Both parties have the right to appeal the Decision Maker’s determination of

responsibility.

1. The Appeal Decision Maker cannot be the Title IX Coordinator, Investigator, or
Initial Decision Maker.

2. As part of the appeal process, the parties are permitted to submit a written
statement supporting/challenging the Initial Decision Maker’'s determination of
responsibility.

Informal Resolution: An informal resolution process may only be used if a formal
complaint of sexual harassment is filed.

1. If a formal complaint is filed, the Academy may offer to facilitate an informal
resolution process.

1. When doing so, the Academy must provide written notice to both
parties of their rights with respect to the informal process.

2. Prior to commencing the informal resolution process, the Academy
must obtain both parties’ written, voluntary consent to participate in
the informal process.

2. An informal resolution process may NOT be offered in the context of a
complaint alleging that an employee harassed a student.

3. Either party may withdraw from the informal resolution process at any time
prior to agreeing to a resolution.

4. If a party withdraws from the informal resolution process, the investigation
resumes.




16. Recordkeeping Requirements: All documentation whether related to a formal
complaint or report of sexual harassment - including statements, evidence, and
transcripts — must be maintained for 7 years.

17. Emergency Removal Provisions: While the investigation is pending, emergency
removal of the respondent is permitted under limited circumstances.

1. In order to emergency remove a respondent, the Title IX Coordinator, or
another designated individual, must conduct a safety and risk analysis and
determine that there is an immediate threat to the physical health or safety
of any student or other individual arising from the allegations (not just the
complainant).

1. The respondent may not be emergency removed based upon a threat
to the mental health of the complainant.

2. The regulations contemplate emotional/mental well-being should be
addressed through supportive measures.

2. The notice of emergency removal must be provided to the respondent and the
respondent must be afforded an opportunity to challenge the emergency
removal decision.

3. Academies will need to ensure their emergency removal procedures do not
conflict with other school policies or legal requirements.

18. Training Required: Much of the training required by the amended regulations must
be completed by August 14, 2020.

1. The requisite training must include:
1. The new definition of sexual harassment.

2. The scope of the Academy’s educational program or activities for
jurisdiction.
3. How to consistently apply sexual harassment definitions.

4. How to investigate a formal complaint.

5. The grievance process, including hearings, appeals, and informal
resolutions.

6. How individuals can impartially serve as an investigator, decision
maker or appeal decision maker to avoid prejudgment of facts at
issue, conflicts of interest, and bias issues.

7. How to use available technology to conduct a live hearing.

8. Investigator and Decision Makers must be trained on appropriate
evidence and questions related to the complainant’s sexual
predisposition or prior sexual behavior and that sexual history
irrelevant in K-12 context.




9. Investigators must be trained to prepare an Investigative Report that
fairly summarizes relevant evidence.

2. Training materials must be made available on the Academy’s website and for
public review.

3. Training materials must be kept for a period of 7 years; Academies may need
to update their public records retention schedules.

4. All K-12 employees should be trained due to the heightened notice
requirements applicable to all Academy employees.

Neola is in the process of developing updated policies and administrative guidelines that
comply with the Final Rule. The new and revised documents will be issued this summer so
boards of education can take the steps necessary to comply with the amended Title IX
regulations when they go into effect on August 14, 2020.

If you have any questions concerning OCR’s May 6, 2020 Final Rule related to Title IX and
educational institutions’ responsibilities with respect to addressing allegations of sexual
harassment, you should contact your local legal counsel.

1 The Final Rule can be found at: https://www2.ed.gov/about/offices/li cr titleix-
regs-unofficial .pdf.

2 The Final Rule does not impact existing Title IX regulations that address athletic
participation, employment, and single-sex education.

This legal alert is intended as general information and not legal advice. No
attorney-client relationship exists. If legal advice is required, obtain the services
of an attorney.
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Board Policies

2266 Nondiscrimination on the New Legally Required | Nondiscrimination on the Basis of Sex in Education Programs and
Basis of Sex in Education Activities is a replacement policy for Policy 5517.02, which is being
Programs and Activities eliminated. Policy 2266 is a mandatory policy that memorializes the

key requirements of the new Title IX regulations that the U.S.
Department of Education, Office for Civil Rights (“OCR”) released on
May 6, 2020. The new regulations go into effect on August 14, 2020,
which means that public school academies must follow its mandates
when addressing, investigating and adjudicating allegations of
sexual harassment occurring in the Academy’s education program
and activities that the Academy received notice of on or after
5517.02 | Sexual Violence DELETE Legally Required | August 14. It is expected that Academies will need to certify/affirm
their compliance with Title IX and these new implementing
regulations when applying for and receiving federal funds related to
the 2020-2021 school year.

Administrative Guidelines

2266 Nondiscrimination on the New Best Practice Administrative Guideline 2266 — Nondiscrimination on the Basis of
Basis of Sex in Education Sex in Education Programs and Activities is a new guideline. AG 2266
Programs and Activities should be taken as promulgated because it expands upon and

clarifies some of the key aspects of replacement Policy 2266 and the
new Title IX regulations.
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NEW POLICY — SPECIAL RELEASE - JULY 2020
NONDISCRIMINATION ON THE BASIS OF SEX IN
EDUCATION PROGRAMS OR ACTIVITIES

Reference: 20 U.S.C. 1681 et seq., Title IX of the Education Amendments of 1972 (Title IX)
20 U.S.C. 1400 et seq., The Individuals with Disabilities Education Improvement Act of 2004
(IDEIA)

42 U.S.C. 2000c et seq., Title IV of the Civil Rights Act of 1964
42 U.S.C. 2000d et seq.

42 U.S.C. 2000e et seq.

42 U.S.C. 1983

34 C.F.R. Part 106

OCR’s Revised Sexual Harassment Guidance (2001)

20 U.S.C. 1092(F)(6)(A)(v)

34 U.S.C. 12291(a)(10)

34 U.S.C. 12291(a)(8)

34 U.S.C. 12291(a)(30)

Introduction

The Board of Directors of the Academy (hereinafter referred to as “the
Board” or “the Academy”) does not discriminate on the basis of sex (including sexual
orientation or gender identity), in its education programs or activities, and is required by
Title IX of the Education Amendments Act of 1972, and its implementing regulations, not
to discriminate in such a manner. The requirement not to discriminate in its education
program or activity extends to admission and employment. [DRAFTING NOTE: In the new
Title IX regulations, the term “admission” refers. to admission to postsecondary
institutions (i.e., institutions of graduate higher education, institutions of undergraduate
higher education, institutions of professional education, and institutions of vocational
education); thus, if a K-12 school'does not.operate a vocational program (e.g., a school or
institution that has as its primary purpose preparation of students to pursue a technical,
skilled, or semiskilled occupationor trade, or to pursue study in a technical field, whether
or not the school or institution offers certificates, diplomas, or degrees and whether or not
it offers fulltime study), the K«12 school does not officially need to include “admission
and” in the preceding sentence (and where that phrase is used throughout this policy);
The Institute, however, has elected to include it because all K-12 schools “enroll” students
and often the term “enroll” is viewed as synonymous with the term “admit.” Since K-12
schools cannot discriminate when enrolling students into the education programs or
activities that they operate, it seems appropriate to include the term “admission.”] The
Board is committed to maintaining an education and work environment that is free from
discrimination based on sex, including sexual harassment.

The Board prohibits Sexual Harassment that occurs within its education programs and
activities. When the Academy has actual knowledge of Sexual Harassment in its education
program or activity against a person in the United States, it shall promptly respond in a
manner that is not deliberately indifferent.

Pursuant to its Title IX obligations, the Board is committed to eliminating Sexual
Harassment and will take appropriate action when an individual is determined responsible
for violating this policy. ( ) Board (lyEducational Service Provider employees, students,
third-party vendors and contractors, guests, and other members of the Academy
community who commit Sexual Harassment are subject to the full range of disciplinary
sanctions set forth in this policy. The Board will provide persons who have experienced
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Sexual Harassment ongoing remedies as reasonably necessary to restore or preserve
access to the Academy’s education programs and activities.

Coverage

This policy applies to Sexual Harassment that occurs within the Academy’s education
programs and activities and that is committed by a member of the Academy community or
a Third Party.

This policy does not apply to Sexual Harassment that occurs off school grounds, in a
private setting, and outside the scope of the Academy’s education programs and activities;
such Sexual Misconduct/Sexual Activity may be prohibited by the Student Code of
Conduct if committed by a student, or by Board policies and administrative guidelines,
applicable State and/or Federal laws ( ) and/or Employee/Administrator Handbook(s) [END
OF OPTION] if committed by a ( ) Board ('\yéducational Service Provider employee.

Consistent with the U.S. Department of Education’s implementing regulations for Title IX,
this policy does not apply to Sexual Harassment that occurs outside the geographic
boundaries of the United States, even if the Sexual Harassment.occurs in the Academy’s
education programs or activities. Sexual Harassment that occurs outside the geographic
boundaries of the United States is governed by the Student Code of Conduct if committed
by a student, or by Board policies and administrative guidelines, applicable State and/or
Federal laws ( ) and/or Employee/Administrator Handbook(s) [END OF OPTION] if
committed by a ( ) Board (\)’Educational Service Provider employee.

Definitions

Words used in this policy shall have those meanings defined herein; words not defined
herein shall be construed according to their plain and ordinary meanings.

Sexual Harassment: “Sexual Harassment” means conduct on the basis of sex that satisfies
one or more of the following:

A. A()Board ducational Service Provider employee conditioning the provision of
an aid, benefit, or service of the Academy on an individual's participation in
unwelcome sexual conduct (often called “quid pro quo” harassment);

B. Unwelcome conduct determined by a reasonable person to be so severe, pervasive,
and objectively offensive that it effectively denies a person equal access to the
Academy’s education program or activity; or

C. “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)A(v), or “dating violence” as
defined in 34 U.S.C. 12291(a)(10), “domestic violence” as defined in 34 U.S.C.
12291(a)(8), or “stalking” as defined in 34 U.S.C. 12291(a)(30).

“Sexual assault” means any sexual act directed against another person, without the
consent of the victim, including instances where the victim is incapable of giving
consent. Sexual assault includes rape, sodomy, sexual assault with an object,
fondling, incest, and statutory rape.

1. [DRAFTING NOTE: Select Option 1 or Option 2. While The Institute is
comfortable with Option 2, given that offenses 2 (sodomy) and 3 (sexual
assault with an object) pick-up parts of Option 1 that are not included in
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Option 2, The Institute suggests the Board consult with its local legal
counsel concerning which definition of “Rape” to adopt. By way of
background, Option 1 represents the definition of “Rape” that is required by
the Clery Act’s regulations - i.e., the definition contained in the Summary
Reporting System (“SRS”) of the FBI's Uniform Crime Reporting (“UCR”)
Program. Unfortunately, the SRS is being faded out effective January 2021;
at that time, the SRS is being replaced by the National Incident-Based
Reporting System (NIBRS), which contains a different definition of “Rape” -
i.e., the definition contained in Option 2. Additionally, it is relevant to note
that the definitions of the remaining sexual assault offenses are already
derived from the NIBRS’s definitions. If a Board selects Option 1, it may be
necessary to later update the policy to a new definition of “Rape” (i.e., the
one contained in Option 2) once the SRS is retired. Alternatively, a Board
could include both definitions to hopefully minimize the need to amend this
policy — even on a technical amendment basis so soon after it is adopted. If
a Board elects to include both definitions, it should include the following
parentheticals: (a) at the end of Option 1: “(effective until the FBI retires the
Summary Reporting System, which is scheduled for January 2021”; and (b)
at the end of Option 2: “(effective upon retirement of the Summary Reporting
System, which is scheduled for January 2021.”]

L[/([OPTION 1] Rape is penetration, no matter how slight, of the vagina or
anus with any body part or object, or oral penetration by a sex organ of
another person, without the consent of the victim, including instances where
the victim is incapable of giving consent because of age or because of
temporary or permanent mental or physical incapacity. Attempted rape is
included. [END OF OPTION 1]

[1[OPTION 2] Rapeis the carnal knowledge of a person (i.e., penetration, no
matter how slight, of the genita or anal opening of a person), without the
consent of the victim, including instances where the victim is incapable of
giving consent.because of age or because of temporary or permanent mental
or physical incapacity. [END OF OPTION 2]

2. Sodomy is.oral.or anal sexual intercourse with another person, without the
consent of the victim, including instances where the victim is incapable of
giving consent because of age or because of temporary or permanent mental
or physical incapacity.

3. Sexual Assault with an Object is using an object or instrument to unlawfully
penetrate, however slightly, the genital or anal opening of the body of
another person, without the consent of the victim, including instances where
the victim is incapable of giving consent because of age or because of
temporary or permanent mental or physical incapacity. An “object” or
“instrument” is anything used by the offender other than the offender’s
genitalia.

4. Fondling is the touching of the private body parts of another person for the
purpose of sexual gratification, without the consent of the victim, including
instances where the victim is incapable of giving consent because of age or
because of temporary or permanent mental or physical incapacity.
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D.

E.

5. Incest is sexual intercourse between persons who are related to each other

within the degrees wherein marriage is prohibited by State law.

6. Statutory Rape is sexual intercourse with a person who is under the

statutory age of consent as defined by State law.

Consent refers to words or actions that a reasonable person would
understand as agreement to engage in the sexual conduct at issue. A person
may be incapable of giving consent because of age or because of temporary
or permanent mental or physical incapacity. A person who is incapacitated
is not capable of giving consent. [DRAFTING NOTE: The Title IX regulations
do not require the Board to adopt a particular definition of “consent,” but it
is advisable to adopt a definition because “consent” is an element of each
of the first four terms listed above. Since there are a number of different
definitions of consent from which to choose, the Board should consult its
local legal counsel concerning selecting a specific. definition of consent that
represents its position on the topic; the investigator(s) and decision-
maker(s) will then uniformly apply. the adopted definition.]

. Incapacitated refers to the state where a person does not understand and/or

appreciate the nature or fact of sexual activity due to the effect of drugs or
alcohol consumption, medical condition, disability, or due to a state of
unconsciousness or sleep. [DRAFTING NOTE: Depending on the definition
of “consent” that the Board adopts, it may be necessary to define
“incapacitated” in the policy. If it is not defined in the policy, it should
certainly be defined in the Administrative Guideline; even if defined in the
policy, the Administrative Guideline provides an opportunity to expand on
the concept of “consent” and what the Board means by the term
“incapacitated.”]

“Domestic violence” includes felony or misdemeanor crimes of violence committed

. a current or former spouse or intimate partner of the victim;
. a., person with whom the victim shares a child in common;

<. a person who is cohabitating with or has cohabitated with the victim as a

spouse or intimate partner;

...a person similarly situated to a spouse of the victim under the domestic or

family violence laws of the jurisdiction in which the crime occurred; or

. any other person against an adult or youth victim who is protected from that

person’s acts under the domestic or family violence laws of the jurisdiction
in which the crime occurred.

“Dating violence” means violence committed by a person who is or has been in a
social relationship of a romantic or intimate nature with the victim. The existence of
such a relationship shall be determined based on consideration of the length of the
relationship, the type of relationship, and the frequency of interaction between the
persons involved in the relationship.
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F. “Stalking” means engaging in a course of conduct directed at a specific person that
would cause a reasonable person to — (1) fear for the person’s safety or the safety
of others; or (2) suffer substantial emotional distress.

Complainant: “Complainant” means an individual who is alleged to be the victim of
conduct that could constitute Sexual Harassment.

Respondent: “Respondent” means an individual who has been reported to be the
perpetrator of conduct that could constitute Sexual Harassment.

Formal Complaint: “Formal Complaint” means a document filed by a Complainant or
signed by the Title IX Coordinator alleging Sexual Harassment against a Respondent and
requesting that the Academy investigate the allegation(s) of Sexual Harassment. At the
time of filing a Formal Complaint with the Academy, a Complainant must be participating
in or attempting to participate in the Academy’s education. program or acfivity. A
“document filed by a complainant” means a document or electronic.submission (such as
by electronic mail or through an online portal that the Board provides for this purpose)
that contains the Complainant’s physical or digital signature, or otherwise indicates that
the Complainant is the person filing the Formal Complaint. Where the Title IX Coordinator
signs a Formal Complaint, the Title IX Coordinator is not a Complainant or a party to the
Formal Complaint and must not have a conflict of interest or bias for or against
complainants or respondents generally or an individual complainant or respondent.

Actual Knowledge: “Actual knowledge” means notice of Sexual Harassment or allegations
of Sexual Harassment to the Academy’s Title IX Coordinator, or any Academy official who
has authority to institute corrective measures on behalf of the Board, or any ( ) Board
Educational Service Provider employee. The mere ability or obligation to report Sexual
Harassment or to inform a student about how to report Sexual Harassment, or having been
trained to do so, does not qualify an individual as one who has authority to institute
corrective measures on behalf of the Academy. “Notice” includes, but is not limited to, a
report of Sexual Harassment to the Title IX Coordinator. This standard is not met when the
only Academy official with actual knowledge is the Respondent.

Supportive Measures: “Supportive measures” means non-disciplinary, non-punitive
individualized services offered as appropriate, as reasonably available, and without fee or
charge to the-Complainant or the Respondent before or after the filing of a Formal
Complaint or where no Formal Complaint has been filed. Such measures are designed to
restore or preserve equal access to the Academy’s education program or activity without
unreasonably burdening the other party, including measures designed to protect the
safety of all parties or the Academy’s educational environment, or deter Sexual
Harassment. Supportive measures may include counseling, extensions of deadlines or
other course-related adjustments, modifications of work or class schedules,
school/campus escort services, mutual restrictions of contact between the parties,
changes in work locations), leaves of absence, increased security and monitoring of
certain areas of the campus (including academy buildings and facilities)g ( JTeferrat-te

Education Program or Activity: “Education program or activity” refers to all operations of
the Academy, including but not limited to in-person and online educational instruction,
employment, extracurricular activities, athletics, performances, and community
engagement and outreach programs. The term applies to all activity that occurs on
academy grounds or on other property owned or occupied by the Board. It also includes
locations, events and circumstances that take place off-academy property/grounds over
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which the Board exercises substantial control over both the Respondent and the context
in which the Sexual Harassment occurs.

Academy community: “Academy community” refers to students and ( ) Board ( )
Educational Service Provider employees (i.e., administrators, and professional and
classified staff), as well as Board members, agents, volunteers, contractors, or other
persons subject to the control and supervision of the Board.

Third Parties: “Third Parties” include, but are not limited to, guests and/or visitors on
Academy property (e.g., visiting speakers, participants on opposing athletic teams,
parents), vendors doing business with, or seeking to do business with the Board, and other
individuals who come in contact with members of the Academy community at academy-
related events/activities (whether on or off Academy property).

Inculpatory Evidence: “Inculpatory evidence” is evidence that tends to establish a
Respondent’s responsibility for alleged Sexual Harassment.

Exculpatory Evidence: “Exculpatory evidence” is evidence that tends to clear or excuse a
Respondent from allegations of Sexual Harassment.

Day(s): Unless expressly stated otherwise, the term “day” or#days” as used in this policy
means business day(s) (i.e., a day(s) that the Board office is open for normal operating
hours, Monday - Friday, excluding State-recognized holidays),

Eligible Student: “Eligible Student” means a studen,_{ who has reached eighteen (18) years
of age or is attending an institution of postsecondaryeducation.

Title IX Coordinator(s)

The Board of Directors designates and authorizes the following individual(s) to oversee
and coordinate its efforts to comply with Title IX and its implementing regulations:

[DRAFTING NOTE: The Institute suggests the Board consider appointing both a male and
a female Title IX Coordinator. The Board must list either the Name or Title of the Title IX
Coordinator; while the Board.may list both the Name and Title, the Institute suggests that
the Board consider only listing the Title in this policy (so it does not need to revise/amend

its policy whenever there is a change in the actual person(s) holding the designated
position(s));.but list.both the Name and Title in the requisite postings (e.g., website) and

publications (e.g.,-handbooks) ( ) and in the Adminjstrative Guideline.] )
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The Title IX Coordinator shall report directly to the () School Leader () Educational Service
Provider. Questions about this policy should be directed to the Title IX Coordinator.

The () School Leader Lyr:/ducational Service Provider shall notify applicants for admission
and employment, students, parents or legal guardians of elementary and secondary
school students ( ) Board ( ) Educatlonal Servnce Prowder employee reh-alht

tha-Bea!d of the followmg mformatlon

The Board of Directors of the Academy does not discriminate on
the basis of sex in its education program or activity, and is required by Title IX and
its implementing regulations not to discriminate in such amanner. The requirement
not to discriminate in its education program or activity extends to admission and
employment.

The Academy’s Title IX Coordinator(s) is/are:

Asccla Mbesi. Avnad B‘”fﬁd@‘m
e Al V Razzi : 61»\02)(‘1 o € B % tor rL-Hgmem Resources
(Name) (Name)
‘-T:.ﬂ_ﬂ- O@@N{i‘mlal. b = Vi ’\_&&‘XQOO(A\V\&F N 2 _.Lth’STl&‘:L[aL
(Title) TnVes '%dar (Title) male)

Czi s
(23) 9’525’0&&7d1724-53?z) (Z13) - S6S —03“0'7 ,
(Telephone Number) (Telephone Number) tbo an I: y n_‘\'\ex& w-;

AU N Maverly é< E&l kQ.f Lq4qN. uda,mv{q I, Mi¢gizy

(Office Address) 4Rilz7 (Office Address)
(oazz'p ST alrpéa v A beudoun(@ hesedu.com
(E-mail Address) \.j (E-mail‘Address)

Any inquiries about the application of Title IX and its implementing regulations to
the Academy may be referred to the Title IX Coordinator(s), the Assistant Secretary
forthe U.S. Department of Education’s Office for Civil Rights, or both.

The Board has adopted a grievance process that provide for the prompt and
equitable resolution of student and employee complaints alleging any action that is
prohibited by Title IX and/or its implementing regulations. The grievance process is
included in Policy 2266 — Nondiscrimination on the Basis of Sex in Education
Programs or Activities, which is available at: [insert the web address at which Policy
2266 can be found; or insert a hyperlink tied to the title of the policy] The grievance
process specifically addresses how to report or file a complaint of sex
discrimination, how to report or file a formal complaint of Sexual Harassment, and
how the Academy will respond.

The ( ) School Leader M/Educational Service Provider shall also prominently display the
Title IX Coordinator’s(s’) contact information — including name(s) and/or title(s), phone
number(s), office address(es), and e-mail address(es) — and this policy on the Academy’s
website and in each handbook or catalog that the Board makes available to applicants for
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admission and employment, students, parénts or legal guardians of elementary and
secondary school students, ( ) Board ducational Service Provider employees, and all
unions or professional organizations holding collective bargaining or professional
agreements.

Grievance Process

The Board is committed to promptly and equitably resolving student and employee
complaints alleging Sexual Harassment. The Academy’s response to allegations of Sexual
Harassment will treat Complainants and Respondents equitably, including providing
supportive measures to the Complainant and Respondent, as appropriate, and following
this Grievance Process before imposition of any disciplinary sanctions or ether actions,
other than supportive measures, against the Respondent. i

The Title IX Coordinator(s), along with any investigator(s), decision-maker(s), or any
person(s) designated to facilitate an informal resolution process, shall not have a conflict
of interest or bias for or against Complainants or Respondents generally or an individual
Complainant or Respondent.

If a determination of responsibility for Sexual Harassment is. made against the Respondent,
the Board will provide remedies to the Complainant. The remedies will be designed to
restore or preserve equal access to the Academy’s education program or activity. Potential
remedies include, but are not limited to, individualized services that constitute supportive
measures. Remedies may also be disciplinary.or punitive in nature and may burden the
Respondent.

Report of Sexual Discrimination/Harassment

Any person may report sex discrimination, including Sexual Harassment (whether or not
the person reporting is the person alleged to be the victim of conduct that could constitute
sex discrimination or Sexual Harassment), in person, by mail, by telephone, or by
electronic mail, using the Title IX Coordinator’s(s’) contact information listed above, or by
any other means that results in the Title IX Coordinator receiving the person’s oral or
written report. Reports. may be made at any time (including during non-business hours),
by using the telephone number(s) or electronic mail address(es), or by mail to the office
address(es), listed for the Title IX Coordinator(s). ( ) Anonymeus reports may be submitted
using [ ] the online reporting form posted at [insert the web address for the reporting form,

or insertahyperlink.tied to the phrase “onllrlé reportmg fo [er]-[—}-yl-ne-hcﬁufhﬂefepc?ng'
mb“ﬂgmﬂﬁmm;» iuu)u,l Com/nen -QAisCyriminaliby - %’le /
Thedon trLo.‘re_PMirMAt b&@mﬁW(}.ﬂ s,g

Students, Board members, and ( ) Board (]),E'ducatlonal Sethce Provider employees are

requlred and other members of the Academy communlty, and Third Parties) are
encouraged, to report allegations of sex discriminatjion or Sexual Harassment promptly to

the/a Title IX Coordinator or to any ( ) Board ( L. Educational Service Provider employee,

who will in turn notify the/a Title IX Coordinator. [DRAFTING NOTE: All ( ) Board (L)/
Educational Service Provider employees are mandatory reporters pursuant to the Title IX
regulations. Existing policy, however, also requires students and Board members to report

any information they have concerning allegations of sex discrimination or Sexual
Harassment. The Institute suggests that the Board continue this additional requirement in

this policy, along with the language encouraging other individuals to make such reports;

this will coincide with similar requirements that are imposed on Board members and

students in other nondiscrimination and anti-harassment policies. If the Board decides it

does not want to go beyond the scope of the regulations for purposes of this policy, it
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ucational Service Provider employees are required to report allegations of sex
imination or Sexual Harassment promptly to the Title IX Coordinator.” OR “( ) Board
()Y Educational Service Provider employees are required, and other members of the
Academy community and Third Parties are encouraged, to report allegations of sex
discrimination or Sexual Harassment promptly to the/a Title IX Coordinator or to any ()
Board Educational Service Provider employee, who in turn will notify the/a Title IX
Coordinator.”] Reports can be made orally or in writing and should be as specific as
possible. The person making the report should, to the extent known, identify the alleged
victim(s), perpetrator(s), and witness(es), and describe in detail what occurred, including
date(s), time(s), and location(s).

S/hfuld replace the first sentence of this paragraph with either of the following: “( ) Board
is

If a report involves allegations of Sexual Harassment by or involving the Title IX
Coordinator, the person making the report should submit jt to the ( ) School Leader ()
Educational Service Provider, or another ( ) Board (| ducational Service Provider
employee who, in turn, will notify the (/School Leader (}Educational Service Provider of
the report. The ( ) School Leader (|)Educational Service Provider will then serve in place
of the Title IX Coordinator for purposes of addressing that report of Sexual Harassment.
[DRAFTING NOTE: If the School Leader is the Title IX Coordinator, substitute “Educational
Service Provider” in place of “School Leader.”]

The Board does business with various vendors, contractors, and other third-parties who
are not students or employees of the Board. Neotwithstanding any rights that a given
vendor, contractor, or third-party Respondent may have under this policy, the Board
retains the right to limit any vendor’s, contractor’s, or third-party’s access to school
grounds for any reason. The Board further retains all rights it enjoys by contract or law to
terminate its relationship with any vendor, contractor, or third-party irrespective of any
process or outcome under this policy.

A person may file criminal ‘charges simultaneously with filing a Formal Complaint. A
person does not need to wait until the Title IX investigation is completed before filing a
criminal complaint. Likewise, questions or complaints relating to Title IX may be filed with
the U.S. Department of Education’s Office for Civil Rights at any time.

Any allegations of Sexual Misconduct/Sexual Activity not involving Sexual Harassment
will be addressed through the procedures outlined in Board policies ( and/or
administrative guidelines, [END OF OPTION] the applicable Student Code of Conduct,
applicable collective bargaining agreement, and/or Employee/Administrator Handbook.

Because the Board is considered to have actual knowledge of Sexual Harassment or
allegations of Sexual Harassment if any ( ) Board ducational Service Provider employee
has such knowledge, and because the Board must take specific actions whef;,ié)é: notice
of Sexual Harassment or allegations of Sexual Harassment, a ( ) Board (L)Educational
Service Provider employee who has independent knowledge of or receives a report
involving allegations of sex discrimination and/or Sexual Harassment must notify thel/a
Title IX Coordinator within two (2) days of learning the information or receiving the report.
[DRAFTING NOTE: The regulations do not specify within how many days the ( ) Board ()
Educational Service Provider employee must notify the Title IX Coordinator of receiving a
report of Sexual Harassment; The Institute suggests “two (2) days”. Alternatively, the
Board could make this language more open-ended - e.g., “* * * must immediately/promptly
notify the/a Title IX Coordinator of such information or report.”] The ( ) Board (L)/
Educational Service Provider employee must also comply with mandatory reporting
responsibilities pursuant to M.C.L. 722.623 and Policy 8462 — Student Abuse and Neglect,
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if applicable. If the ( ) Board (;)/Educational Service Provider employge’s knowledge is
based on another individual bringing the information to the () Board ducational Service
Provider employee’s/attention and the reporting individual submitted a written.€omplaint
to the ( ) Board ({Educational Service Provider employee, the ( ) Board ducational
Service Provider employee must provide the written complaint to the Title IX Coordinator.

If a () Board ( ) Educational ServiceMP/élider employee fails to report an incident of Sexual
Harassment gf which the ( ) Board ducational Service Provider employee is aware, the
() Board ducational Service Provider employee may be subject to disciplinary action,
up to and including termination.

When a report of Sexual Harassment is made, the Title IX Coordinator shall promptly (i.e.,
within two (2) days [DRAFTING NOTE: The regulations do not define “promptly” or
otherwise specify within how many days the contact has to be made; The Institute
suggests “two (2) days”.] of the Title IX Coordinator’s receipt of the report of Sexual
Harassment) contact the Complainant (including the parent/guardian if the Complainant is
under 18 years of age or under guardianship) to discuss the availability of supportive
measures, consider the Complainant’s wishes with respect to supportive measures,
inform the Complainant of the availability of supportive measures with or without the filing
of a Formal Complaint, and explain to the Complainant the process for filing a Formal
Complaint. The Title IX Coordinator is responsible for:. coordinating the effective
implementation of supportive measures. Any supportive measures provided to the
Complainant or Respondent shall be maintained as confidential, to the extent that
maintaining such confidentiality will not impair the ability of the Academy to provide the
supportive measures.

Emergency Removal: Subject to limitations and/or procedures imposed by State and/or
Federal law, the Academy may remove a student Respondent from its education program
or activity on an emergency basis after.conducting an individualized safety and risk
analysis. The purposes of the individualized safety and risk analysis is to determine
whether the student Respondent poses.an immediate threat to the physical health or safety
of any student or other individual arising from the allegations of Sexual Harassment that
justifies removal. If the Academy determines the student Respondent poses such a threat,
it will so notify the student Respondent and the student Respondent will have an
opportunity to challenge the decision immediately following the removal. See Policy 5610
— Emergency Removal, Suspension, and Expulsion of Students and Policy 5611 — Due
Process Rights. [DRAFTING NOTE: The Board may substitute “School Leader/Educational
Service Provider” or “Title IX Coordinator” in place of “Academy” in the first sentence.
Alternatively, the School Leader/Educational Service Provider could designate, through
the ~administrative guideline, one or more administrators, including the Title IX
Coordinator, to make emergency removal decisions after conducting the individualized
safety and risk analysis. In Michigan, emergency removals may only be imposed in the
manner delineated in M.C.L 380.1311. Additionally, emergency removals must be
conducted in compliance with the Individuals with Disabilities Education Improvement Act
and/or Section 504 of the Rehabilitation Act of 1973.]

If the Respondent is a non-student employee, the Academy may place the Respondent on
administrative leave during the pendency of the grievance process.

For all other Respondents, including other members of the Academy community and Third
Parties, the Board retains broad discretion to prohibit such persons from entering onto its
academy grounds and other properties at any time and for any reason, whether after
receiving a report of Sexual Harassment or otherwise.
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Formal Complaint of Sexual Harassment

A Formal Complaint may be filed with the Title IX Coordinator in person, by mail, or by
electronic mail, by using the contact information set forth abovep( ) and-by

[

If a Formal Complaint involves
allegations of Sexual Harassment by or involving the Tltie IX Coordinatgr, the Complainant
should submit the Formal Complaint to the ( ) School Leader ( ducational Service
Provider, who will designate another person to serve in place of the Title IX Coordinator
for the limited purpose of implementing the grievance process with respect to that Formal
Complaint. [DRAFTING NOTE: If the School Leader is the Title IX Coordinator, substitute
“Educational Service Provider” in place of “School Leader” in the preceding sentence.]

When the Title IX Coordinator receives a Formal Complaint or signs a Formal Complaint,
the Academy will follow its Grievance Process, as set forth herein. Specifically, the
Academy will undertake an objective evaluation of all relevant evidence - including both
inculpatory and exculpatory evidence — and provide that credibility determinations will not
be based on a person’s status as a Complainant, Respondent, or witness.

It is a violation of this policy for a Complainant(s), Respondent(s), and/or witness(es) to
knowingly making false statements or knowingly submitting false information during the
grievance process, including intentionally making a false report of Sexual Harassment or
submitting a false Formal Complaint. The Bogrd will not tolerate such conduct, which is a
violation of the Student Code of Conduct () and the Employee/Administrator Handbook.
[DRAFTING NOTE: The Board should confirm/verify that its Student Code of Conduct and
any Employee/Administrator Handbook(s). include a prohibition against intentionally
making a false report, submitting afalse Formal Complaint, or making a false statement or
submitting false information during a Title IX grievance process. Such misconduct should
be a sanctionable offense, pursuant to the Student Code of Conduct and
Employee/Administrator Handhook(s).]

The Respondent is presumed not responsible for the alleged conduct until a determination
regarding responsibility is made at the conclusion of the grievance process.

Timeline

The Academy will'seek to conclude the grievance process, including resolving any
appeals, within sixty (60) days of receipt of the Formal Complaint. [DRAFTING NOTE: The
Title IX regulations do not specify a deadline for completing the grievance process; The
Institute suggests sixty (60) days (i.e., twelve (12) weeks) based on the following
considerations: (1) within two (2) days of receipt of the Formal Complaint, the Title IX
Coordinater sends requisite notice to parties; (2) two (2) weeks (fourteen (14) calendar
days) to investigate (remember the need for advance written notice to a party and adequate
time for the party to prepare before any interviews/heasings/meetings; time for parties to
present witnesses (including expert witnesses) and other inculpatory or exculpatory
evidence); (3) at the conclusion of the investigation and before finalizing the investigative
report, two (2) weeks (a minimum of ten (10) calendar days) for the parties to review the
evidence and submit their feedback; (4) up to a week (i.e., seven (7) calendar days) for the
investigator to consider such feedback and prepare the investigative report; (4) two (2)
week (a minimum of ten (10) calendar days) for the parties to review the investigative report
and submlt quest!ons and recelve answers to questlons submltted to partnes and
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ropest); (5) a week (| e., seven (7) calendar days) for the declsaon-maker(s) to prepare the
decision; (6) uptoa week (The Institute suggests three to five calendar days) for the parties
to review the decision and submit a notice of appeal; (7) a week (seven (7) calendar days)
for the parties to submit their written statements in support of or in opposition to the
appeal; and (8) a week (seven (7) calendar days) for the appeal decision-maker(s) to
prepare a final decision. Any informal resolution process could impact this schedule.
Given this fairly aggressive timeline, the Board may want to remove the appeal process
from this timeline - i.e., delete the phrase “, including resolving any appeals,” from the
sentence, which would allow more time for potential use of the mformal resolution

process. F schedule does not provi
further-extend the timetine-needed-to-complete-the-grievance-process:}—

If the Title IX Coordinator offers informal resolution processes, the informal resolution
processes may not be used by the Complainant or Respondent te unduly delay the
investigation and determination of responsibility. The timeline, however, may be subject
to a temporary delay of the grievance process or a limited extension for good cause with
written notice to the Complainant and the Respondent of the delay or extension and the
reasons for the action. Good cause may include considerations such as the absence of a
party, a party’s advisor, or a witness; concurrent law enforcement activity; and the need
for language assistance or accommodation of disabilities. [DRAFTING NOTE: The Board
should consult with its local legal counsel on a case-by-case basis to determine whether
there may be other reasons/good cause for a delay or extension of time - e.g., the

complexrty and severlty of the matter or school bnaaks] («)-IIZI'ae—'Fr’cha-I-)'(—ecvo|-e|+|=|rs|rtt.1r_mu~

Upon receipt of a Formal Complaint, the Title IX Coordinator will provide written notice of
the following to the parties who are known:

A. Notice of the Board’s. grievance process, including any informal resolution
processes;

B. Notice of the allegations of misconduct that potentially constitutes Sexual
Harassment as defined in this policy, including sufficient details known at the time
and with sufficient.time to prepare a response before any initial interview. Sufficient
details.include the identities of the parties involved in the incident, if known, the
conduct allegedly constituting Sexual Harassment, and the date and location of the
alleged incident, if known. The written notice must:

1. include a statement that the Respondent is presumed not responsible for the
alleged conduct and that a determination regarding responsibility will be
made at the conclusion of the grievance process;

2. inform the parties that they may have an advisor of their choice, who may
be, but is not required to be, an attorney, and may inspect and review
evidence.

3. inform the parties of any provision in the Student Code of Conduct (3), this
policy, ( nd/or Employee/Administrator Handbook [DRAFTING NOTE:
While the Title IX regulations only reference “code of conduct” The Institute
suggests that the Board reference other applicable documents that
expressly prohibit an individual from making false statements or knowingly
submitting false information as part of the grievance process] that prohibits
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knowingly making false statements or knowingly submitting false
information during the grievance process.

[DRAFTING NOTE: The Title IX regulations do not define “upon receipt” or otherwise
specify within how many days the notice must be sent; The Institute suggests the Title IX
Coordinator send the notice within “two (2) days” of receipt of the Formal Complaint; this
suggestion is memorialized in the corresponding Administrative Guideline. Please note,
however, that it could be argued that the notice should be sent sooner. Regardless, the
Title IX Coordinator should have a template notice form available that can be quickly
completed with the requisite information after receipt of the Formal Complaint.]

If, during the course of the investigation, the investigator becomes aware of allegations
about the Complainant or Respondent that are not included in the original notice provided
to the parties, the investigator will notify the Title IX Coordinator and.the, Title IX
Coordinator will decide whether the investigator should investigate the “additional
allegations; if the Title IX Coordinator decides to include the new allegations as part of the
investigation, the Title IX Coordinator will provide notice of the additional allegations to
the parties whose identities are known.

Dismissal of a Formal Complaint

The Academy shall investigate the allegations in a Formal Complaint, unless the conduct
alleged in the Formal Complaint:

A. would not constitute Sexual Harassment (as defined in this policy) even if proved;
B. did not occur in the Academy’s education program or activity; or
C. did not occur against a person in the United States.

If one of the preceding circumstances exist, the Title IX Coordinator shall dismiss the
Formal Complaint. If the Title IX .Coordinator dismisses the Formal Complaint due to one
of the preceding reasons, the Academy may still investigate and take action with respect
to such alleged misconduct pursuant to another provision of an applicable code of
conduct, Board policy, and/or. Employee/Administrator Handbook.

The Title IX Coordinator may dismiss a Formal Complaint, or any allegations therein, if at

any time during the-investigation ( ) er-hearing[DRAFHNG-NOFE:-Setect-this-optien-if-the
Board-permits-hearings}-

A..a Complainant notifies the Title IX Coordinator in writing that the Complainant
would like to withdraw the Formal Complaint or any allegations therein;

B. the Respondent is no longer enrolled in the Academy or employed by the Board; or

C. specific circumstances prevent the Academy from gathering evidence sufficient to
reach a determination as to the Formal Complaint or allegations therein.

If the Title IX Coordinator dismisses a Formal Complaint or allegations therein, the Title IX

Coordinator must promptly send written notice of the dismissal and the reason(s) therefor
simultaneously to the parties.
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During the pendency of the informal resolution process, the investigation and adjudication
processes that would otherwise occur have stayed and all related deadlmes are
suspended.

The informal resolution process is not available to resolve allegations that a ( ) Board
Educational Service Provider employee ( ) or another adult member of the Academy
community or Third Party [END OF OPTION] sexually harassed a student. [DRAFTING
NOTE: The Title IX regulations prohibit.the use of an informal resolution process when the
allegations involve a ( ) Board () Educational Service Provider employee sexually
harassing a student; The Institute suggests that it also may not be appropriate to use
informal resolution processes when a Third Party is alleged to have sexually harassed a
student. Since this is not a requirement, it is offered as an option. If the optional language
is not selected, the Board retains the discretion to use informal resolution processes as
may be determined appropriate by the Title IX Coordinator on a case-by-case basis.]

The informal resolution process is not available to resolve allegations involving a sexual
assault involving a student Complainant and a student Respondent. [DRAFTING NOTE:
While this language is not required by the Title IX regulations, The Institute suggests
the Board select this option because of the severity of this type of Sexual Harassment.]

Investigation of a Formal Complaint of Sexual Harassment

In conducting the investigation of a Formal Complaint.and throughout the grievance
process, the burden of proof and the burden of gathering evidence sufficient to reach a
determination regarding responsibility is on the Academy, not the parties.

In makifig the determination of responsibility, the decision-maker(s) is(are) directed to use
the () preponderance of the evidence standard ( ) clear and convincing evidence standard.
The decision-maker(s) is charged with considering mof all available evidence,
from all relevant sources.

[DRAFTING NOTE: The Institute suggests the Board adopts the “preponderance of the
evidence standard.” The preponderance of the evidence standard is an equitable standard
of proof and the legal standard by which most civil lawsuits, including civil rights claims,
are adjudicated in the United States. This standard requires the decision-maker(s) to
determine that. there is a greater than fifty percent (50%) likelihood (i.e., it is more
probable/likely than not) that the Respondent engaged in the alleged Sexual Harassment.
The “clearand convincing evidence standard,” on the other hand, is a higher standard of
evidence, in which the Academy would need to show to the decision-maker(s) that the
truth of the allegations is highly probable (i.e., that the contention is substantially more
likely'to be true than untrue). Some argue that using the clear and convincing standard
may skew the playing field toward the Respondent by enhancing protection for the
Respondent at the expense of the Complainant. The same standard of evidence must be
applied for Formal Complaints against students as is applied to Formal Complaints against
employees, and the same standard of evidence must be used for all Formal Complaints of
Sexual Harassment.]

The Academy is not permitted to access, consider, disclose, or otherwise use a party’s
records that are made or maintained by a physician, psychiatrist, psychologist, or other
recognized professional or paraprofessional acting in the professional’s or
paraprofessional’s capacity, or assisting in that capacity, and which are made and
maintained in connection with the provision of treatment to the party, unless the party
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provides the Academy with voluntary, written consent to do so; if a student party is not an
Eligible Student, the Academy must obtain the voluntary, written consent of a parent.

Similarly, the investigator(s) and decision-maker(s) may not require, allow, rely upon or
otherwise use questions or evidence that constitute, or seek disclosure of, information
protected under a legally recognized privilege, unless the person holding such privilege
has waived the privilege in writing.

As part of the investigation, the parties have the right to:

A. present witnesses, including fact and expert witnesses, and other inculpatory and
exculpatory evidence; and

B. have others present during any gridyance pfoceeding, including the opportunity
to be accompanied to any related meeting or proceeding by the adviser of their
choice, who may be, but is not requirgti.to be, an attorney. The Academy may
not limit the choice or presence of/an adyisor for either the Complainant or
Respondent in any meeting or grief¥ance proteeding.

() The Academy establishes the following géstrictions, which apply equally to both
parties, regarding the extent to whigh an advisor may participate in the
proceedings:

[DRAFTING NOTE::The ard should ciknsult with its local legal counsel
concerning any restrictiop’s it may want to plgce on an advisor’s participation in

the proceedings, including.rules of decorum)\This topic is also addressed in
Administrative Guideline 2266.]

v/Board Policy 2461 = Recording of Academy Meetings Involving Students and/or
Parents controls whether a person is allowed to audio record or video record
any meeting or.grievance proceeding.

Neither 'party 'shall be restricted in their ability to discuss the allegations under
investigation or to gather and present relevant evidence.

The Academy will provide to a party whose participation is invited or expected written
notlce of the date tlme Iocatlon partlclpants and.pu:pesoef:ﬂiﬂ:):hmag&,{BRﬁFﬂNG

. te. () The mvestlgator(s)
and decision-maker(s) must provide a minimum of days’ notice with respect to
investigative interviews and other meetings ( ) and———--days—notice—with Tespect—to
hearings-[END-OF-ORHONI{BRAETING-NOTE: The Board should consult with its local
legal counsel concerning whether to set a minimum amount of advance notice - i.e., define
“sufficient time”; The Institute suggests a minimum of three (3) days’ advanced notlce for
hearings and one (1) day’s advanced notice for investigative interviews and other
meetings.]
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Both parties shall have an equal opportunity to inspect and review any evidence obtained
as part of the investigation that is directly related to the allegations raised in the Formal
Complaint, including the evidence upon which the Academy does not intend to rely in
reaching a determination regarding responsibility and inculpatory or exculpatory evidence
whether obtained from a party or other source, so that each party can meaningfully
respond to the evidence prior to the conclusion of the investigation.
oY

Prior to completion of the investigative report, the M/investigator () Title IX Coordinator
will send to each party and the party’s advisor, if any, the evidence subject to inspection
and review in an electronic format or a hard copy, and the parties will have at least ten (10)
calendar days to submit a written response, which the investigator will consider prior to
completion of the investigative report. [DRAFTING NOTE: The Board should select the
following option if it provides for a hearing before the decision-maker]y hThe-Aeadomy

At the conclusion of the investigation, the investigator shall create an investigative report
that fairly summarizes relevant evidence and send the reportto each party and the party’s
advisor, if any, for their review and written response. The-investigator will send the
investigative report in an electronic format or a hard.copy, at least ten (10) calendar days
prior to [DRAFTING NOTE: Select one of the following two options. The Board should
select the second option if it is providing a hearing or permitting the decision-maker(s) to
decide hether to conduct a  hearingr on a case-by-case basis.]
i

(
(

he decision-maker(s) issuing a determination regarding responsibility.

Determination of Responsibility

The Title IX Coordinator shall.appoint a decision-maker(s) to issue a determination of
responsibility. The decision-maker(s) cannot be the same person(s) as the Title IX
Coordinator(s) or the investigator(s).

[DRAFTING NOTE: The Board may, but need not, provide for a hearing before the decision-
maker(s) reaches a determination of responsibility. The Institute suggests that the Board
not provide for a hearing. If the Board decides not to provide for a hearing, the Board
should select OPTION 1; if the Board elects to provide a hearing or to provide the decision-
maker(s) with the discretion to conduct a hearing on a case-by-case basis, the Board
should select OPTION 2. Additionally, if the Board operates a vocational program [see the
Drafting Note contained in the first paragraph of the Introduction for a definition of
“vocational program”], The Institute suggests that the Board consult its local legal counsel
concerning whether it must provide for a live hearing related to Formal Complaints
involving parties associated with the vocational program. If the Board determines, in
consultation with its legal counsel, that it must provide for a live hearing, it should select
Option E of OPTION 2, at least with respect to Formal Complaints involving parties involves
in the vocational program (i.e., it does not need to provide for a live hearing for its regular
K-12 education programs and activities that it operates.]
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\Y{OPTION 1

After the investigator sends the investigative report to the parties and the decision-
maker(s), and before the decision-maker(s) reaches a determination regarding
responsibility, the decision-maker(s) will afford each party the opportunity to submit
written, relevant questions that a party wants asked of any party or witness, provide each
party with the answers, and allow for additional, limited follow-up questions from each
party. The decision-maker(s) must explain to the party proposing the questions any
decision to exclude a question as not relevant.

Questions and evidence about the Complainant’s sexual predisposition. or prior sexual
behavior are not relevant, unless such questions and evidence about the Complainant’s
prior sexual behavior are offered to prove that someone other than.the Respondent
committed the conduct alleged by the Complainant, or if the questions ‘and evidence
concern specific incidents of the Complainant’s prior sexual behavior with respect to the
Respondent and are offered to prove consent. The decision-maker(s) must explain to the
party proposing the questions any decision to exclude a question as not relevant.

[END OF OPTION 1]

[1OPTION 2

After the\investigator sends the investigative report to tlie parties and the degision-
maker(s), and prior to the decision-maker(s) issuing a\determination of responsibility, the
decision-maker(s) ( ) may ( ) will conduct a hearing.

[DRAFTING NOTE: Select Option A or Option B. }f the Board'gelects “may,” if/should select
Option A; if it selects “will,” it should select Option B.]

[] Option A

If the decision-faker(s) decides net to conduct a hearing, the deci§ign-maker(s) will state
in writing the réason for not ¢ehducting a hearing and provigé thahexplanation to the
parties. Additionally, before the decision-maker(s) reaches/a determination regarding
responsibility, the decisionmaker(s) will afford each party the opportunity to submit
written, relevant questiop$ that a party wants asked of any’party or witness, provide each
party with the answers, and allow for additional, limited follow-up questions from each

party. The decisiop<maker(s) must explain to the p proposing the questions any
decision to excludé\a question as not relevant.

If the decisigri-maker{s) elects to conduct a hearip/g, the hearing will proceed as foNpows:

[END OFOPTION A]
[1Option B
Phe hearing will proceed ‘as follows:

[END OF OPTION B]
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[DRAFTING NOTE: Sglect Option C or Option D or Option E; The Institute suggests Option
Cl

[]OptionC - r g

At the hearing, the decisign-maker(s) will allow/ each party or each papés advisor to
submit relevant questions to\the decision-maker(s) who will ask the-questions to the other
party and any witnesses. Befdre’a'\Complainan, Respondent, grwitnesg answers a cross-
examination or other question, the decisionsfmaker(s) must/first detéermine whether the
question is relevant and explai isiof to\exclude a’‘question/as not relevant. Only
relevant cross-examination and qyestions, ingcliding follow-up questions and
questions challenging credibilit nyill be permritted. Such cross-examination and
questioning at the live hearing shalkbe c¢gnducted orally and in ;éal time.

[]1If a party does not have an adyisor present at the liv;!' hearing, the Academy will
provide, without fee or charge/tg that party, an advi;’or of the Academy’s choice,
who may\be, but is not required to\be, an attorney, to'submitquestions on behalf of

that party.
[END OF OPTION C] /
[]1Option D /
Prior to commencing the hearing, the decision-m' kér(s) will decide whether to allow each
party’s advisor to ask quesfions directly of the other party and any witnesses, or instead

to have the questions submitted to the decision-miaker(s) who will ask the other party and
any witnesses the questighs.

If the decision-maker(s) permits ‘each party’s advisonto ask the other party and any
witnesses relevant questions and follow-up questions, ncluding questions challenging
credibility, such cross-examination at the live hearing will be conducted directly, orally,
and in real time by the party’s advisor\of choice and nevek by a party personally. If the
decision-maker(s) permit each party’s adyjsor to ask questioks directly to the other party
and any witnesseg, the decision-maker(s)‘shall not restrict the extent to which advisors
may participate in/the hearing. /

party, if the party does not have an advisor) sulkmit relevant questipns to the decision-
maker(s), the decision-maker will ask the questions to the other party gnd any witnesses.
Such cross-¢xamination at the hearing will be conducted orally and il real time by the
decision-maker(s) based upon que/stions submitted by a party’s advisor ar the party.

If, on the other hand, the decision-m?er(s) detides to have each Rarty’s advisor (or the

Only relevant cross-examination and other questions may be asked of a paiy or witness.
Before a/Complainant, Respondent, or witness answers\a cross-examinafipn or other
question, the decision-maker(s) must first determine whethex the question is rglevant and
explairnyany decision to exclude! a question as not relevant.

If the/decision-maker(s) permifs the parties’ advisors to ask the \guestions directly\ and a
party does not have an advi#or present at the live hearing, theNAcademy will prgvide,
without fee or charge to that party, an advisor of the Academy’s chajce, who may be\ but
is’not required to be, an attoy‘ﬁey, to conduct cross-examination on béehalf of that party.

© National Charter Schools Institute




BOARD OF DIRECTORS
ACADEMY NAME

PROGRAM
2266/page 20 of 29

[ ] If the decision-maker(s) decides not to have the parties’ advisors ask the questions
directly, and a Rarty does not have an advisor present at the hearing, the Academy will
provide, without\fee or charge to that party, an advjsor of the Academy’s choice, who
may be, but is not required to be, an attorney, to/submit questions on behalf of that

party.
[END OF OPTION D]

[] Option E /

At the hearing, the decision-maker(s) shall pefmit each party’s”advisor to ask the other
party and any witnesses all relgvant questions and follow-yp questions, including those
challenging credibility. Such crogs-examination at the hearihg must be conducted directly,
orally, and.in real time by the paity’s advisgr of choice’and never by a party personally;
notwithstanding anything to the ‘tontrary/in this poélicy, the decision-maker:shall not
restrict the extent to which advisors,may participaté in the hearing.

Only relevant cross-examination and Yther quéstions may be asked of a party or witness.
Before a Complainant, ‘Respondent, ar/ wifness answers a cross-examination or other
question, the decision-maker(s) must fitst determine whether the question is relevant and
explain any decision to exclude a quegtign as not relevant.

If a party does not have an advise
without fee or charge to that party, an-a
is not required to be, an attorpéy, to cond

ent at the hearing, the Academy will provide,
sorof the Academy’s choice, who may be, but
ross-examination on behalf of that party.

[END OF OPTION E] /

Questions and evidence about é-e Complainants 3exual predisposition or prior sexual
behavior are not relevant, unlegs such questions and\evidence about the Complainant’s
prior sexual behayior are offered to prove that spmebne other than the Respondent
committed the conduct allegéd by the Complainant, or if the questions and evidence
concern specifi¢ incidents of the Complainant’s prior'sexual™ehavior with respect to the
Respondent and are offered to prove consent.

If a party or witness does not submit to cross-examinatign at the hearing, the decision-
maker(s) /must not rely any statement of that party or witnégs in reaching a
determination regarding responsibility; provided, however) that the decision-maker(s)
cannot draw an inferenceé about the determination regarding esponsibility based solely
on a party’s or withess’s absence from the hearing or refusal to answer crossyexamination
or other questions. /

rings may be conthted with all parties physically present in'the same geoagraphic
ation or, at the disgretion of the ( ) decision-maker(s) ( ) Title IX CRordinator(s),\any or
Il parties, witnesses, and other participants may appear at the heaging virtually,) with
echnology enabling participants simultaneously to see and hear each other. At\the
request of either party, the decision-maker shall provide for the hearing t¢ occur with the
parties located in separate rooms with technology enabling the decisioR-maker(s) and
parties to simultaneously see and hear the party or witness answering q¥estions. The
Academy will create an audio or audiovisual recording, or transcript, of any Yearing and
make it available to the parties for inspection and review.

[END OF OPTION 2]
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Determination regarding responsibility: The decision-maker(s) will issue a written
determination regarging responsibility. To reach this determination, the decision-maker(s)
must apply the preponderance of the evidence standard ( ) clear and convincing
evidence standard. [DRAFTING NOTE: Be sure to select the evidence standard selected
previously (i.e., above).]

The written determination will include the following content:

A. identification of the allegations potentially constituting Sexual Harassment
pursuant to this policy;

B. adescription of the procedural steps taken from the receipt of the Formal Complaint
through the determination, including any notifications to the parties, interviews with

parties and witnesses, site visits, [and] methods used to gather other evidence, ()
Ma-_Rhoeartmere—irete MR NO - o Bo ] ho d_on A= ,-,..

-iay -

C. findings of fact supporting the determination;

D. Conclusions regarding the application of the ‘applicable code of conduct to the
facts;

E. a statement of, and rationale for, the result as to each allegation, including a
determination regarding responsibility,.any disciplinary sanctions the decision-
maker(s) is recommending that the Academy impose on the Respondent(s), and
whether remedies designed to.restore or preserve equal access to the Academy’s
education program or activity should be provided by the Academy to the
Complainant(s); and

F. the procedures and permissible'bases for the Complainant(s) and Respondent(s)
to appeal.

The following disciplinary sanctions/consequences may be imposed on a student
Respondent who is determined responsible for violating this policy (i.e., engaging in_
Sexual Harassment):
A. Informal Discipline
( ) writing assignments;
(')changing of seating or location;
(.) pre-school, ( ) lunchtime, ( ) after-school detention;
() in-school discipline;
() Saturday scheet; @r\sais\"am
B. Formal Discipline

1. suspension of bus riding/transportation privileges;
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2. removal from co-curricluar and/or extra-curricluar activity(ies), including
athletics;

3. emergency removal;
4. suspension for up to ten (10) school days;
5. long-term suspension or expulsion;
6. any other sanction authorized by the Student Code of Conduct.
If the decision-maker(s) determines the student Respondent is responsible for violating
this policy (i.e., engaging in Sexual Harassment), the decision-maker(s).will recommend
appropriate remedies, including disciplinary sanctions/consequences. ‘The ', Title IX
Coordinator will notify the ( ) School Leader ( ducational .Service Provider of the
recommended remedies, so an authorized administrator .can consider the
recommendation(s) and implement an appropriate remedy(ies) in compliance with Policy
5600 - Student Discipline, Policy 5605 — Suspension/Expulsion of Students with
Disabilities, Policy 5610 - Emergency Removal, Suspension, and Expulsion of Students,
Policy 5610.02 - In-School Discipline, and Policy 5611 = Due Process Rights. Discipline of
a student Respondent must comply with the applicable provisions of the Individuals with
Disabilities Education Improvement Act (IDEA) and/or Section 504 of the Rehabilitation Act
of 1972, and their respective implementing regulations.
The following disciplinary sanctions/consequences may be imposed on an employee
Respondent who is determined responsible for violating this policy (i.e., engaging in
Sexual Harassment):
() oral or written warning;
() written reprimands;
() performance improvement plan;
() required counseling;
( ) required training or.education;
() demotion;
(' ysuspension with pay;

H. suspension without pay;

I. termination, and any other sanction authorized by any applicable
Employee/Administrator Handboo : ini

If the decision-maker(s) determines the employee Respondent is responsible for violating
this policy (i.e., engaging in Sexual Harassment), the decision-maker(s) will recommend
appropriate remedies, including disciplinary smvg%znsiconsequences. The Title IX
Coordinator will notify the ( ) School Leader ( ducational Service Provider of the
recommended remedies, so an authorized administrator can consider the
recommendation(s) and implement an appropriate remedy(ies) in compliance with
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applicable due process procedures, whether statutory or contractual. [DRAFTING NOTE:
The Board should review applicable policy(ies)/administrative guidelines/employee
handbooks to determine whether changes are needed to stated timelines related to
imposition of discipline as result of possible delays caused by the Board’s obligation to
follow this grievance process; likewise, the Board may need to discuss with union
representatives how implementation of this grievance process may impact any
disciplinary provisions contained in applicable collective bargaining (e.g., timelines,
permitted attendees at investigative interviews, etc.).]

Discipline of an employee wull be |mplemented in accordance wnth Federal and State Iaw,
Board policy, 2 ; e-proy = : - Ag

The following dlSCllenary sanctlonslconsequences may be |mposed on a non-
student/non-employee member of the Academy community or Third Party who is
determined responsible for violating this policy (i.e., engaging in Sexual Harassment):

() oral or written warning;

( ) suspension or termination/cancellation of the Board’s contract with the third-party
vendor or contractor;

( ) mandatory monitoring of the third-party while on academy property and/or while
working/interacting with students;

( ) restriction/prohibition on the third-party’s ability to be on academy property; and
E. any combination of the same.

If the decision-maker(s) determinesthe third-party Respondent is responsible for violating
this policy (i.e., engaging in Sexual Harassment), the decision-maker(s) will recommend
appropriate remedies, incl:;l)ﬁéu imposition of sanctions. The Title IX Coordinator will
notify the () School Leader Ay Educational Service Provider of the recommended remedies,
so appropriate action can be taken.

The decision-maker(s) will provide the written determination to the Title IX Coordinator
who will provide thewritten determination to the parties simultaneously.

In ultimately, imposing a disciplinary sanction/consequence, the ( ) School Leader (L}/
Educational., Service Provider will consider the severity of the incident, previous
disciplinary vielations (if any), and any mitigating circumstances.

The Academy’s resolution of a Formal Complaint ordinarily will not be impacted by the fact
that criminal charges involving the same incident have been filed or that charges have
been dismissed or reduced.

At any point in the grievance process, the () School Leader (Aiucational Service Provider
may involve local law enforcement and/or file criminal charges related to allegations of
Sexual Harassment that involve a sexual assault.

The Title IX Coordinator is responsible for effective implementation of any remedies.
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Appeal

Both parties have the right to file an appeal from a determination regarding responsibility,
or from the Title IX Coordinator’'s dismissal of a Formal Complaint or any allegations
therein, on the following bases:

A. Procedural irregularity that affected the outcome of the matter (e.g., material
deviation from established procedures);

B. New evidence that was not reasonably available at the time the determination
regarding responsibility or dismissal was made, that could affect the outcome of
the matter; and

C. The Title IX Coordinator, investigator(s), or decision-maker(s) had a conflict of
interest or bias for or against Complainants or Respondents generally orithe
individual Complainant(s) or Respondent(s) that affected.the.outcome of the
matter.

[DRAFTING NOTE: The Board may insert additional grounds on which an appeal
mgy be filed.]

he recommended remedies (including disciplinary sanctions/consequences) are

unreasonable in light of the findings of fact (i.e., the.nature and severity of the
Sexual Harassment).

()2

[(1The Complainant(s) may not challenge the ultimate disciplinary sanction/consequence
that is imposed.

Any party wishing to appeal the decision-maker(s)’s determination of responsibility, or the
Title IX Coordinator’s dismissal of a:‘Formal Complamt or any allegations therein, must
submit a wntten appeal to the Title IX Coordina

s

; al Complaint ny-allegati in IDRAFTING NOTE: ifthe Board
indicated above an intent to ordmarlly com_lete the grievance process, including any
appeal, within sixty (60) days of receipt of the Formal Complaint, The Institute suggests
that the deadline for. submitting a written appeal be set at “within ( ) three (3) ( ) five (5)
days” of the .appealing party’s receipt of the decision-makers(s’) determination of

responsibility.]
Nothing herein shall prevent the ( ) School Leader ﬂ'éucational Service Provider from
imposing any remedy, including disciplinary sanction, while the appeal is pending.

As to all appeals, the Title IX Coordinator will notify the other party in writing when an
appeal is filed and implement appeal procedures equally for both parties.

The decision-maker(s) for the appeal shall not be the same person(s) as the decision-
maker(s) that reached the determination regarding responsibility or dismissal, the
investigator(s), or the Title IX Coordinator(s). The decision-maker(s) for the appeal shall
not have a conflict of interest or bias for or against Complainants or Respondents
generally or an individual Complainant(s) or Respondent(s) and shall receive the same
training as required of other decision-makers.
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Both parties shall have a reasonable, equal opportunity to submit a written statement in
support of, or challenging, the outcome. [DRAFTING NOTE: Select OPTION 1, OPTION 2,
OPTION 3, or OPTION 4.]

V‘PTION 1] The decision-maker(s) for the appeal shall determine when each party’s written
statement is due. [END OF OPTION 1]

[OPTION e parties’ wrij 'n statements i pport of, or challenging, the determjration
of respo ility must be sdhmitted within days after the Titl Coordinato vides
noticeA0 the non-appealifig party of the appeal\[END OF OPTI

days
after i s 's written

must be submitted withi rovides that
py of the appealing pa will have

[DRAFTING NOTE: If the Board indicated above an.intent to ordinarily complete the
grievance process, including any appeal, within sixty. (60) days of receipt of the Formal
Complaint, The Institute suggests that the deadline for both parties to submit a written
statement pursuant to OPTION 2 be set at “within five (5) days” of the Title IX Coordinator
providing notice to the non-appealing party of the appeal. If the Board selects OPTION 3,
The Institute suggests that the party’s respective written statements be submitted within
three (3) days of the triggering event, (i.e., submission of the notice of appeal for the
appealing party, and receipt of the appealing party’s written statement for the
nonappealing party), and if the Board selects the extra option in OPTION 3, The Institute
suggests the appealing party only have two (2) days after receipt of the non-appealing
party’s written statement to.submit the rebuttal. Alternatively, in order to expedite the
appeal, the Beard could select OPTION 4 and require the appealing party to submit his/her
written statement challenging the determination of responsibility at the same time s/he
submits /his/her notice of appeal. The nonappealing party would then be permitted to
submit a written statement in support of the determination of responsibility within the
same number of days that the appealing party had to submit the notice of appeal/statement
challenging the determination of responsibility (e.g., three or five days, depending on the
appeal deadline selected above).]

The decision-maker(s) for the appeal shall issue a written decision describing the result of
the appeal and the rationale for the result. The original decision-makers(s’) determination
of responsibility will stand if the appeal request is not filed in a timely manner or the
appealing party fails to show clear error and/or a compelling rationale for overturning or
modifying the original determination. The written decision will be provided to the Title IX
Coordinator who will provide it simultaneously to both parties. The written decision will be
issued within. : eR—the-—partieS—written ¥e : 1arrited.
[DRAFTING NOTE: If the Board indicated above an intent to ordinarily complete the
grievance process, including any appeal, within sixty (60) days of receipt of the Formal
Complaint, The Institute suggests that the deadline for the decision-maker(s) of the appeal

FHEeRTS
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to issue the final decision be set at “within five (5) days” of the date the parties submitted
their written statements, or the date a last written statement is submitted pursuant to
Option 3 or Option 4.]

The determination of responsibility associated with a Formal Complaint, including any
recommendations for remedies/disciplinary sanctions, becomes final when the time for
filing an appeal has passed or, if an appeal is filed, at the point when the decisions#haker(s)
for the appeal’s decision is delivered to the Complainant and the Respondent. o further
review beyond the appeal is permitted.

Retaliation

Neither the Board nor any other person may intimidate, threaten, coerce, or discriminate
against any individual for the purpose of interfering with any right or privilege secured by
Title IX, its implementing regulations, or this policy, or because the individual made a
report or complaint, testified, assisted, or participated or refused to participate in any
manner in an investigation, proceeding, qrheasiasg-uRdortivisseticy. Intimidation, threats,

coercion, or discrimination, including charges against an.individual for code of conduct
violations that do not involve sex discrimination or Sexual Harassment, but arise out of
the same facts or circumstances as a report or complaint of sex diserimination, or a report
or Formal Complaint of Sexual Harassment, for the purpose of interfering with any right or
privilege secured by Title IX, its implementing regulations, or this policy, constitutes
retaliation. Retaliation against a person for making a report of Sexual Harassment, filing a
Formal Complaint, or participating in an investigation ( )-andies-hearing-{BRAFFE=NOTE"
Select this optien-if-the-Board-pesmitshearinge:], is a serious violation of this policy that
can result in imposition of disciplinarysanctions/iconsequences and/or other appropriate
remedies.

Complaints alleging retaliation may be filed according to the grievance process set forth
above.

The exercise of rights protected under the First Amendment of the United States
Constitution does not constitute retaliation prohibited under this policy.

Charging an individual with.a code of conduct violation for making a materially false
statement in bad faith in the course of a grievance proceeding under this policy shall not
constitute retaliation, provided, however, that a determination regarding responsibility,
alone, is not sufficient to conclude that any party made a materially false statement in bad
faith.

Confidentiali

The Academy will keep confidential the identity of any individual who has made a report
or complaint of sex discrimination, including any individual who has made a report or filed
a Formal Complaint of Sexual Harassment, any Complainant, any individual who has been
reported to be the perpetrator of sex discrimination, any Respondent, and any witness,
except as may be permitted by the Family Educational Rights and Privacy Act ("FERPA"),
20 U.S.C. 12329, or FERPA regulations, 34 CFR part 99, or as required by law, or to carry
out the purposes of 34 CFR part 106, including the conduct of any investigation, hearing,
or judicial proceeding arising thereunder (i.e., the Academy’s obligation to maintain
confidentiality shall not impair or otherwise affect the Complainant’s and Respondent’s
receipt of the information to which they are entitled related to the investigative record and
determination of responsibility).
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Application of the First Amendment

The Board will construe and apply this policy consnstent wnth the First Amendment to the

u.s. Constltutton'( ) end-the-principles—of acaden : he
collsetive-barfiaining-ageeemwent. In no case wﬂl a Respondent be found to have commltted

Sexual Harassment based on expresswe conduct that is protected by the First Amendment,e

--:: Boards-ectiective pargaining

Training

The Academy’s Title IX Coordinator, along with any investigator(s), decision-maker(s), or
person(s) designated to facilitate an informal resolution process, must receive training on:

A. the definition of Sexual Harassment (as that term is used in this, policy);

B. the scope of the Academy’s education program . or activity;

| implement th ievance protess/ ) that
: Select this jon if the Board permits
olution proCessés, as appljéable; and

to copdyct an investigation
icludes hedrings, [DRAFTING N
ings.]/apreals and inform

D. how to serve impartially, including by avoiding prejudgment of the facts at issue,
conflicts of interests, and bias.

[1 All()Board ducational Service Provider employees will be trained concerning their
legal obligation to report Sexual Harassment to the Title IX Coordinator. This training
will include practical information.about how to identify and report Sexual Harassment.
[DRAFTING NOTE: While the Title IX regulations do not specifically require this
training, it is critical that the Board train all of the employees concerning this legal
obligation since the Board will be considered to have “actual knowledge” of Sexual
Harassment if any (') Board ( ) Educational Service Provider employee has notice of
such conduct.]

Recordkeeping

As part of its response to alleged violations of this policy, the Academy shall create, and
maintain for.a period of seven (7) calendar years, records of any actions, including any
supportive measures, taken in response to a report or Formal Complaint of Sexual
Harassment. In each instance, the Academy shall document the basis for its conclusion
that its response was not deliberately indifferent, and document that it has taken measures
designed to restore or preserve equal access to the Academy’s education program or
activity. If the Academy does not provide a Complainant with supportive measures, then
the Academy will document the reasons why such a response was not clearly
unreasonable in light of the known circumstances. The documentation of certain bases or
measures does not limit the Academy in the future from providing additional explanations
or detailing additional measures taken.

The Academy shall maintain for a period of seven (7) calendar years the following records:

A. each Sexual Harassment investigation including any determination regarding

responsnblllw,Hendmﬁm-om:dmwstheee;dmg-eHmscuMhamede_
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p ,
hearings?], any disciplinary sanctions” recommend nd/or i ed on the
Res ent(s), and any remedies ided to the Cmplainant( esigned to

restore orpreserve equal access tg'the Academy’s €ducdation prqgram, or activity
B. any appeal and the result therefrom
C. any informal resolution and the result therefrom, and

D. all materials used to train Title IX Coordinators, investigators, decisionmakers, and
any person who facilitates an informal resolution process.

The Academy will make its training materials publicly available on its website. ( ) If a person
is unable to access the Academy’s website, the Title IX Coordinator will make the training
materials available upon request for inspection by members of the public.

Qutside Appointments, Dual Appointments, and Delegations

The Board retains discretion to appoint suitably qualified persons who are not ( ) Board (.~
A Educational Service Provider employees to fulfill any function of the Board under this

policy, including, but not limited to, Title IX Coordinator; investigator, decision-maker,

decision-maker for appeals, facilitator of informal resolution processes, and advisor.

The Board also retains discretion to appoint two or more persons to jointly fulfill the role
of Title IX Coordinator, investigator, decision-maker, decision-maker for appeals,
facilitator of informal resolution processes, and advisor.

The () School Leader (}j Educational Service Provider may delegate functions assigned to
a specific ( ) Board ()Y Educational'Service Provider employee under this policy, including
but not limited to the functions assigned to the Title IX Coordinator, investigator, decision-
maker, decision-maker for appeals, facilitator of informal resolution processes, and
advisor, to any suitably qualified individual and such delegation may be rescinded by the
() School Leader ducational Service Provider at any time.

[DRAFTING NOTE: The following option expressly sets forth authority that the Board has
regardless of whether it.is included in this policy, but is offered for those boards of
education thatmay want to affirmatively communicate to/address these issues for readers

of thjs policy.]
ﬁyéscr ion | lication
The Board retains discretion to interpret and apply this policy in a manner that is not

clearly unreasonable, even if the Board’s interpretation or application differs from the
interpretation of any specific Complainant and/or Respondent.

Despite the Board’s reasonable efforts to anticipate all eventualities in drafting this
policy, it is possible unanticipated or extraordinary circumstances may not be
specifically or reasonably addressed by the express policy language, in which case the
Board retains discretion to respond to the unanticipated or extraordinary circumstance
in a way that is not clearly unreasonable.

The provisions of this policy are not contractual in nature, whether in their own right, or
as part of any other express or implied contract. Accordingly, the Board retains
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discretion to revise this policy at any time, and for any reason. The Board may apply
policy revisions to an active case provided that doing so is not clearly unreasonable.
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DELETED POLICY — JULY 2020 SPECIAL RELEASE
SEXUAL VIOLENCE

References 20 U.S.C. 1681 et seq., Title IX of the Education Amendments of 1972 (Title IX)
20 U.S.C. 1400 et seq., The Individuals with Disabilities Education
Improvement Act of 2004 (IDEIA)
42 U.S.C. 2000c et seq., Title IV of the Civil Rights Act of 1964
42 U.S.C. 2000d et seq.
42 U.S.C. 2000e et seq.
42 U.S.C. 1983
34 C.F.R. Part 106
Dear Colleague Letter on Sexual Violence (Office for Civil Rights, 2011)
OCR'’s Revised Sexual Harassment Guidance (2001)

The Board of Directors does not discriminate on the basis of race, color, national origin, sex
(including sexual orientation or transgender identity), disability, age (except as authorized by
law), religion, military status, ancestry, or genetic information (collectively, “Protected
Classes”) in its education programs and activities. The Board is committed to maintaining an
education and work environment that is free from all forms of unlawful harassment, including
sexual harassment.

Sexual harassment, including sexual violence, interferes with students’ rights to receive an
education free from discrimination, and, in the case of sexual violence, is a crime. Pursuant
to its Title IX obligations, the Board is committed to eliminating sexual violence in all forms
and will take appropriate action against any individual found responsible for violating this
policy. To further its commitment against sexual violence, the Board provides reporting
options, an investigative and disciplinary process, and other related services as appropriate.

This policy applies to all student complaints, whether filed by a student, his/her parent, an
employee, or third party on the student's behalf. It applies to all Academy operations,
programs, and activities, as well as to unlawful conduct occurring on academy property or
during a Board-sponsored activity. All students, administrators, teachers, staff, and all other
academy personnel share responsibility for avoiding, discouraging, and reporting any form of
unlawful harassment.

Definitions

Sexual Harassment

As detailed further in Policy 5517, sexual harassment includes unwelcome sexual advances,
requests for sexual favors, and other verbal, nonverbal or physical conduct of a sexual nature.
Sexual harassment may involve the behavior of a person of either gender against a person of
the same or oppasite gender.

Examples include, but are not limited to:

A. unwelcome sexual propositions, invitations, solicitations, and flirtations;
B. unwanted physical and/or sexual contact;
C. threats or insinuations implying that a person's conditions of education may

be adversely affected by not submitting to sexual advances;
D. unwelcome sexual verbal expressions, including graphic sexual
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commentaries about a person's body, dress, appearance, or sexual
activities; unwelcome sexually degrading language, jokes or innuendoes;
unwelcome suggestive or insulting sounds or whistles; obscene telephone

calls;

E sexually suggestive objects, pictures, videotapes, audio recordings or
literature;

|52 unwelcome and inappropriate touching, patting, or pinching; obscene
gestures;

G. a pattern of conduct, which can be subtle in nature, that has sexual

overtones and is intended to create or has the effect of creating discomfort
and/or humiliation to another,;

H. speculations about a person's sexual activities or sexual history, or remarks
about one's own sexual activities or sexual history;

l. inappropriate boundary invasions into a student's personal space and
personal life; and

J. verbal, nonverbal or physical aggression, intimidation, or hostility based on
sex or sex-stereotyping that does not involve conduct of a sexual nature.

Sexual Violence

Sexual violence, as used in this policy, refers to physical sexual acts perpetrated against a
person’s will or where a person is incapable of giving consent (e.g., due to the student's age,
intellectual or other disability, or use of drugs or alcohol).

Sexual violence includes rape, sexual assault, sexual battery, sexual abuse, and sexual
coercion. Sexual violence can be carried out by academy employees, other students, or third
parties. All such acts of sexual violence are forms of sexual harassment and, in turn, sex
discrimination prohibited by Title IX.

Harassing conduct creates a hostile environment when it interferes with or limits a student's
ability to participate in or benefit from the academy’s program. A single or isolated incident of
sexual harassment may create a hostile environment if the incident is sufficiently severe. For
example, a single instance of rape is sufficiently severe to create a hostile environment.

Anti-Harassment Compliance Officers

The Board designates the following individuals to serve as "Anti-Harassment Compliance
Officers" for the Academy. They are hereinafter referred to as the “Compliance Officers.”

[NOTE: For the complainant’s comfort, Academies are advised to appoint both a male
and a female Compliance Officer. The Compliance Officers may also serve as the
Academy's Section 504/ADA and Title IX Coordinators.]

(Name) (Name)

(Title) (Title)
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(Address) (Address)
(Phone Number) (Phone Number)

The names, titles, and contact information of these individuals will be published annually:
() in the student, parent and staff handbooks.
() in the Academy Annual Report to the public.
() on the Academy's Web site.
() on each individual Academy's Web site.

() in the Academy 's calendar.

()

The Compliance Officers are available during regular academy/work hours to discuss Title 1X
questions, sexual violence concerns, and to assist students, other members of the Academy
community, and third parties. Compliance Officers shall accept sexual violence complaints
directly from any members of the Academy community or a visitor to the Academy, as well as
those initially filed within an academy building administrator. Upon receiving a complaint, the
Compliance Officer or designee will discuss confidentiality issues with the complainant (and
his/her parent, if the complainant is a minor), and open an investigation as described below.

Complaint Procedures

Reporting

Students and Board employees are required, and parents, community members, and third
parties are encouraged, to report sexual violence promptly to a teacher, administrator,
supervisor, or other academy official. Reports can be made orally or in writing, and should be
as specific as possible. The person making the report shall identify the alleged victim,
perpetrator(s), and witness(es), and describe in detail what occurred, including date(s),
time(s), and location(s). The Academy, however, will investigate and address all reports to
the extent possible.

A student has a right to file criminal and/or Title IX complaints simultaneously. A student does
not need to wait until the Title IX investigation is completed before filing a criminal complaint.
Likewise, questions or complaints relating to sexual violence or any other Title IX concerns
may also be filed with the U.S. Department of Education’s Office for Civil Rights.

[OPTIONAL: The Academy’s harassment reporting form
(Form 5517.02 F1) is an optimal, but not required, way to report
sexual harassment, including sexual violence. This form is
available at N

Any teacher, administrator, supervisor, or other academy employee or official who receives
such a complaint shall file it with the Academy’s Compliance Officer within two (2) school
days, and shall comply with his/her mandatory reporting responsibilities. The Compliance
Officer will oversee the Academy’s investigation and response to any Title IX-related
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complaints, but s/he may delegate the investigative process to another individual
(“Designee”). The Board reserves the right to have the formal complaint investigation
conducted by an external person in accordance with this policy.

Confidentiality

The Academy respects students’ privacy and will only disclose information regarding alleged
sexual violence to individuals who are responsible for handling the academy's response, the
student's parents (if the student is a minor or is considered a dependent under Section 152 of
the Internal Revenue Code), or as otherwise required by law. During the course of a formal
investigation, the Compliance Officer/designee will instruct all interviewees about the
importance of maintaining confidentiality. Interviewees will be directed not to disclose any
information that s/he learns or that s/he provides during the course of the investigation to third
parties.

Students or their parents sometimes ask that the students’ names not be disclosed to the
alleged perpetrators or that no investigation or disciplinary action be pursued to address the
alleged sexual violence. Upon such a request, the Compliance Officer/designee will inform
the student and his/her parent that honoring the request may limit the Academy’s ability to
respond fully to the incident, including pursuing disciplinary action against the alleged
perpetrator. The official will also explain that Title IX includes protections against retaliation,
and that academy officials will not only take steps to prevent retaliation but also take strong
responsive action if it occurs.

Should the student or his/her parents continue to request complete confidentiality, the
Compliance Officer/designee will balance the student’'s privacy request with the Academy's
obligation to provide a safe and non-discriminatory environment for all students. Should the
official determine that the Academy can honor the student's or parent’s request and remain in
compliance with its Federal and State obligations, the Academy may limit its investigation
and/or formal action against the alleged perpetrator. The Academy will, however, take other
action to address the sexual violence. This may include increasing monitoring and security,
offering schedule changes, and conducting climate surveys.

If the Compliance Officer/designee determines that the Academy must disclose the student's
identity to an alleged perpetrator, s/he will inform the student and his/her parents prior to
disclosure. The Academy will then afford interim protection measures to the student as
appropriate.

Investigation

The Academy is committed to investigating all sexual violence complaints in an adequate,
reliable, impartial, and prompt manner. The investigation will seek to determine whether the
conduct occurred, and if so, what actions the academy will take to end the sexual violence,
eliminate the hostile environment, prevent its recurrence, and remedy its effects.

The investigation may include:

A. interviewing the complainant, perpetrator, and any witnesses;
B. reviewing law enforcement investigation documents;
C. reviewing student and personnel files;
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D. gathering and examining other relevant documents or evidence; and
E. providing a disciplinary hearing as needed.

The Academy affords both parties a balanced and fair process. Specifically, the complainant
has the same rights throughout the proceeding as the alleged perpetrator. Both parties, for
example, will have an equal opportunity to present relevant witnesses and other evidence at a
disciplinary hearing. Likewise, the Academy’s appeal process is available to both parties.
The Academy, however, does not require complainants to be present for the hearing or
appeal. Further, the Academy will not permit parties to personally question or cross-examine
each other directly.

[OPTION]

[1 Additionally:

() The Academy permits both parties to have legal counsel or other advisors
at any stage of the proceedings. Any restrictions on legal counsel
participation apply to both parties equally.

() The Academy permits both parties to submit third-party testimony.

() The Academy permits both parties to be present for the entire hearing, but it
will not require the complainant and alleged perpetrator to be present in the
same room at the same time.

[END OF OPTION]

In resolving a complaint, the Academy uses a preponderance of the evidence standard,
determining whether it is more likely than not that sexual violence occurred.

Timeline

The Compliance Officer/designee must contact the student, if age eighteen (18) or older, or
the student's parents if under the age eighteen (18), within two (2) school days after receipt of
a report of sexual violence to advise s/he/them of the Board's intent to investigate the alleged
misconduct. The Compliance Officer/designee will also inform the alleged perpetrator of the
opportunity to submit a written response to the complaint within five (5) business days. The
Academy’s investigation, including a disciplinary hearing process (but not appeal), may take
up to sixty (60) calendar days to complete. This timeframe may be extended on a case-by-
case basis, depending on the complexity and severity of the matter, criminal investigation
requirements, and academy breaks. During this period, the Academy will provide the
complainant with periodic updates on the status of the investigation.

Interim Measures

During the investigation, the Academy will take interim steps to facilitate the complainant's
equal access to its education programs. These steps may include, but are not limited to: 1)
notifying the complainant of his/her options to avoid contact with the alleged perpetrator; 2)
allowing the complainant to change his/her academic, extracurricular, transportation, dining,
and working situation as appropriate; and 3) informing complainant of other available
resources, such as counseling, legal assistance, and victim advocacy. Specific interim
measures will be considered and offered on a case-by-case basis.
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Notice

Upon completing its investigation, the Academy will notify both parties in writing about the
outcome of the complaint and any appeal. Specifically, the Academy will notify the
complainant: 1) as to whether the investigation substantiated the allegations; 2) of individual
remedies offered to the complainant; 3) of sanctions imposed on the perpetrator that directly
relate to the complainant; and 4) other steps the Academy has taken to eliminate the hostile
environment and prevent recurrence. The alleged perpetrator will be notified of the
investigation’s result and disciplinary consequence to him/her, if any. The Academy will not
notify the alleged perpetrator about the individual remedies afforded to the complainant. All
aforementioned notifications will comply with Federal and State privacy laws, including the
Family Education Rights and Privacy Act (FERPA).

Remedies

The Academy will provide a prompt and equitable resolution. If the investigation
substantiates the complaint, the Academy will take steps to end the sexual violence, eliminate
the hostile environment, prevent its recurrence, and remedy its effects. In addition to
imposing disciplinary consequences on the perpetrator, the Academy will consider the
following individual and global remedies, on a case-by-case basis:

A. providing medical, counseling, and academic support services to the
complainant and/or perpetrator;

B. re-arranging schedules at the complainant’s request;

C. affording the complainant extra time to complete or retake classes without

academic penalty;

D. reviewing any disciplinary proceedings against the complainant;
E. training or retraining employees;

R developing materials on sexual violence;

G. conducting sexual violence prevention programs; and

H. conducting climate checks.

The Academy will not offer mediation in cases involving sexual violence. Disciplinary
consequences against offenders may include suspension, expulsion, termination, and any
other sanctions the Board deems appropriate. Any discipline meted out to offenders will
comply with special education and Section 504 laws and regulations.

Appeals Process

Both complainants and perpetrators may appeal the outcome of the investigation. Any appeal
opportunities afforded to the alleged perpetrator are also afforded to the complainant. Any
party wishing to appeal the outcome of the investigation must submit a written appeal to the
Board within ten (10) school days after receipt of the written notice of the outcome of the
investigation. The Board shall, within twenty (20) work days, conduct a hearing concerning
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the appeal. The Board shall provide a written decision to the appealing individual within
ten (10) work days following completion of the hearing.
Retaliation

Federal law strictly prohibits retaliation against a complainant or witness. The Academy will
inform complainant of this prohibition and direct him/her to report retaliation, whether by
students or academy officials, to the Compliance Officer. Upon learning of retaliation,
academy officials will take strong responsive action as appropriate.

Training

All staff will be trained so they know to report harassment to appropriate academy officials.
This training will include practical information about how to identify and report sexual
harassment, including sexual violence. The training will be provided to any employees likely
to witness or receive complaints involving sexual harassment and/or sexual violence,
including teachers, academy law enforcement unit employees or academy resource officers,
academy administrators, academy counselors, and health personnel. Further, academy
administrators responsible for investigating allegations of sexual harassment and sexual
violence will be trained how to conduct such investigations and respond properly to such
charges.

Retention of Investigatory Records and Materials

All individuals charged with conducting investigations under this policy shall retain all
documents, electronically stored information ("ESI"), and electronic media (as defined in
Policy 8315) created and/or received as part of an investigation, which may include but not be
limited to:

A. all written reports/allegations/complaints/grievances/ statements/responses
pertaining to an alleged violation of this policy;

B. any narratives that memorialize oral reports/allegations/
complaints/grievances/statements/responses pertaining to an alleged
violation of this policy;

C. any documentation that memorializes the actions taken by Academy
personnel related to the investigation and/or the Academy’s response to the
alleged violation of this policy;

D. written witness statements;

E. narratives, notes from, or audio, video, or digital recordings of witness
interviews/statements;

F. e-mails, texts, or social media posts that directly relate to or constitute

evidence pertaining to an alleged violation of this policy (i.e., not after-the-
fact commentary about or media coverage of the incident);

G. notes or summaries prepared contemporaneously by the investigator in
whatever form made (e.g., handwritten, keyed into a computer or tablet,
etc.), but not including transitory notes whose content is otherwise
memorialized in other documents;
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H.

M.

written disciplinary sanctions issued to students or employees and other
documentation that memorializes oral disciplinary sanctions issued to
students or employees for violations of this policy;

dated written determinations/reports (including summaries of relevant
exculpatory and inculpatory evidence) and other documentation that
memorializes oral notifications to the parties concerning the outcome of the
investigation, including any consequences imposed as a result of a violation
of this policy;

documentation of any interim measures offered and/or provided to
complainants and/or the alleged perpetrators, including no contact orders
issued to both parties, the dates the no contact orders were issued, and the
dates the parties acknowledged receipt of the no contact orders;

documentation of all actions taken, both individual and systemic, to stop the
discrimination or harassment, prevent its recurrence, eliminate any hostile
environment, and remedy its discriminatory effects;

copies of the Board policy and/or procedures/guidelines used by the
Academy to conduct the investigation, and any documents used by the
Academy at the time of the alleged violation fo communicate the Board'’s
expectations to students and staff with respect to the subject of this policy
(e.g., Student and/or Employee Handbooks or Codes of Conduct);

copies of any documentation that memorializes any formal or informal
resolutions to the alleged discrimination or harassment;

[DRAFTING NOTE: The following options should be selected if the Academy
concludes that the following items are not adequately encompassed in the preceding

paragraphs.]

()

()

()

()

documentation of any training provided to Academy personnel related to
this policy, including but not limited to, notification of the prohibitions and
expectations of staff set forth in this policy and the role and responsibility of
all Academy personnel involved in enforcing this policy, including their duty
to report alleged violations of this policy and/or conducting an investigation
of an alleged violation of this policy; [REMINDER: Documentation of
training should be maintained regardless of whether there is an
investigation of an alleged violation of this policy. It is best practice to
maintain a log of all staff members who participate in a training, along with
the date, time and location of the training, and a copy of the materials
reviewed and/or presented during the training.]

documentation that any rights or opportunities that the Academy made
available to one party during the investigation were made available to the
other party on equal terms;

copies of any notices sent to the alleged perpetrator/responding party of the
allegations constituting a potential violation of this policy;

copies of any notices sent to the complainant and alleged perpetrator in
advance of any interview or hearing;
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() copies of any documentation or evidence used during informal and formal
disciplinary meetings and hearings, including the investigation report, and
any written responses submitted by the complainant or the alleged
perpetrator.

The documents, ESI, and electronic media (as defined in Policy 8315) retained may include
public records and records exempt from disclosure under Federal (e.g., FERPA, ADA) and/or
State law (e.g., R.C. 3319.321) - e.g., student records and confidential medical records.

The documents, ESI, and electronic media (as defined in Policy 8315) created or received as
part of an investigation shall be retained in accordance with Policy 8310, Policy 8315, Policy
8320, and Policy 8330 for not less than three (3) years, but longer if required by the
Academy'’s records retention schedule.
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